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ALOBOKATCKAA KYXHHA

CBA3SAHHDBIE PYKW

O630p nNpaBoBbIX NO3VLUK KOHCTUTYUMoHHOro Cyga PO
Mo MoBOAY y4YacTuUa agBoKaTa B Yro/loBHOM MpoLecce

OkoH4yarme. Havano 8 Ne 17 (106)

B nepBoii 4yacTh cTaTby 06-
Cy)XAanucb BONPOCHI y4yacTus
aiBOKaTa B JOKa3bIBaAHUM,
Kacawwmecs paccmMoTpeHus
X0AaTalcTB, Ha3HAYEHUSA IKC-
nepTu3, NnpoBefeHus onpocos.
Mpepnaraem BHUMAHUIO YUTa-
Teneii 3apepleHne 063opa.

MexaHu3m ROCTYNA K «TailHbIM>
CBEAEHNAM

MOSKHO MPEAAOSKUTD BHECTH B 3aKOHO-
A4TeABCTBO 00 apBoOKaType An6o 06 yro-
AOBHOM CYAOIPOM3BOACTBE HEKMIT aHaAOT
cr. 165 VIIK PO, npeaycmarpusaoieit cy-
AeOHBI TOPSAOK TOAYYEHNMS CAeAOBaTe-
AeM (AO3HABAaTeAeM) pa3pelleHns Ha mpo-
M3BOACTBO CAEACTBEHHOTO AEWCTBUS, 3a-
TPArMBaOIETO KOHCTUTYLMOHHbIE MpaBa
1 cBo6oAB! AndHOCTH. OXpaHsemas 3aKo-
HOM TalfHa AOAKHA 10 CyAeGHOMY pelne-
HUIO OTKPBIBATHCSH, €CAM AABOKAT MOJKET
MOTMBMPOBATH, YTO €My AASL OKa3aHMUA IO-
MO AOBEPUTEAID HEOGXOAMMO MOAYIUTH
1y uAn uayo uudopmamyio. To ects, Kax
CAEAOBATEAI0 TAKYIO MH(POPMALMIO HYKHO
MOAYYNTb, TAK M AABOKAT MOT Obl MMETb
npaBo Ha oOpaljeHye B CyAeOHbIE OpTaHbl
¥ Ha OOKaroBaHMe OTKa3a. bBeccmopwo,
9TO PACCMATPUBAEMBII BOIPOC HE MOJKET
OBITH BBIBEAEH M3-TIOA KOHTPOAS CYA€GHOIL
BAACTH, HO NPU 3TOM AOMKEH OBITH yCTa-
HOBAeH 3((eKTUBHBII MeXaHM3M AOCTYyIa
K CBEAGHMSAM, MHAYE dABOKAT MO-TIPESKHEMY
HygeM He GYAeT OTAMYATHCS OT OGBIYHOTO
IPakAAHNMHA, Y HENOHSTHO, B €M TOTAA
CMBICA TPO(ECCHOHAABHOTO YHACTHUA B CY-
AOTIPOM3BOACTBE, €CAM Y CyObeKTa HET HU-
KAKMX BO3MOKHOCTEH, OO6YCAOBAEHHBIX
crarycom?! OAHAKO peaamsanus ykasaH-
HOTO TPEAAOSKEHNS, KOHEYHO, moTpeGyer
YBEAMUYEHNUS U CYAEHCKOTO KOpImyca.

HarasaHoit maAIOCTpanuei!l HeHOPMaAb-
HOCTH CYILjeCTBYION[e)l CHTYaLuy ABALETCA
CAEAYIOUIMI TIpUMep:

B 1995 r. apsokary, sampmatomemy 06-
BIHAEMOTO, 3aAepskaHHOrO B I. Mockse 3a
rpabex 6e3 IPUMEHEHUs HACKAUS, IPUCAA-
AV U3 GOABHMI[bI, PACTOAOKEHHON B APY-
TOM TOpOA€, OGUINMAABHYIO BBIINCKY M3
He(POAOINIECKOTO OTACACHMSA, B KOTOPOIL,
nomumo MH(OpPMALMK O 6GOAE3HM IOUeK,
OBIAO CKA3aHO, YTO OAHY HOYb GOABHOI Ca-
MOBOABHO OTCYTCTBOBAA, 3a 4TO BBIINCHI-
BAeTCsl, He 3aKOHYMB AeueHNMe, a MPHU BbI-
myCKe BeA cebs C MEATIEPCOHAAOM U Aeda-
WyM BPadoM 6e300pasHO — MOCTEABHBIM
GeAbeM BbITep 00YBb. Bormicka Gbira mo-
Ayd4eHa HENOCPEACTBEHHO aABOKATOM IIO
OMCHMEHHOMY 3ampocCy, [03TOMY aABOKAT
JIMeA BO3MOJKHOCTb, C COTAACHS TTOA3AIINT-
HOTO, 9TOT AOKYMEHT K MaTepyaraM AeAa
He mpuobmars. Ecan ke MCXOAMTH U3 HbI-
HeIIHell CUTyanuy ¢ BpadeGHON TatHOM, TO
aABOKAT MOT GBI IOAYYMTb 3TOT AOKYMEHT
TOABKO 110 XOAATajICTBY, 3asBAEHHOMY IIe-
peA CAeAOBaTeAEM MAM CYAOM depe3 XOAa-
Ta}CTBO Yepe3 CYA, ¥ IO XOAATajCTBY aA-
BOKATA MAaTEpPUAABl AeAa AOTIOAHUMAMCH Obl

(4yAECHON» XapaKTepUCTUKON Ha €ero
MOA3AIMTHOTO. ['mMmoTteTideckn AoBepu-
TeAb MOT CKa3aTh aABOKATY, YTO €r0 BBIIN-
CaAl M3 CTAaIyOHApa 3a HapYyLIeHNe Pesku-
Ma, HO OH 3Ke He MOTI' 3HaTh, 4TO B 3INK-
pu3e yKaxyT, 4YTO OH IOCTEAbHBIM
6eabeM BbITUPAA OOYBb M XaMUA MeALEp-
COHaAy. AaHHBIA IPUMEP CBUAETEABCTBYET
O TOM, 9TO NPEACTABUTEASM HAyYHOTO MI-
pa M OYeHb BBICOKMX CYAEOHBIX MHCTAHIMIL
HY)KHO Y3HATh PEAABHYIO NMPAKTHKY ¥ IO-
HfTb, YTO 3TO HE HAAYMaHHbIE TPOOAEMBI,
3TO He KeAaHye (IIOMOTaTh NPEeCTYIHMKAM
YITH OT YCTAaHOBAEHHOJ 3aKOHOM OTBET-
CTBEHHOCTN», a IPOCTO JKeAamne ddex-
TUBHO INOMOTaTh AOBEPUTEAI0 3aKOHHBIMI
CpeACTBAMIL.

Eme oanu cmoco6 yyacTusi aABOKaToB
B AOKAa3bIBAHMU — 3ITO Aaya MOKa3aHWIL
B NOAB3Y CBOErO MOA3AIMTHOTO', AETHUTH-
My3upoBaHHasA B ompeAerernn KoHcTury-
yuonroro Cyaa P® or 6 mapra 2003 r.
Ne 108-O mo skaro6e nurmmsuan’. pu
9TOM CIOCO0e yYacTus aABOKAaTa B AOKa-
3bIBAHMM OH IPUHOCKUT B JKEPTBY IO MpO-
chOe AOBEpUTEAS CBOJ CTATYC 3aLUTHUKA
B A€Ae I, BUAMMO, CBOJI TOHOpap, HOTOMY
4TO mepecTaeT paboTaTh MO ITOMY AEAY,
a AAeT MOKa3aHus B MOAB3Y CBOETO MOA3a-
mutHOTO. TO eCTh MPOMCXOAUT TaKasf AlO-
OONBITHAS VIHBEPCHS.

Pasrnawenve AaHHbIX CNEACTBUSA

CylmecTBeHHBIM NPEIATCTBIEM B Peaiy-
3amuy aABOKATOM TPaBa Ha Y4acTie B AO-
Ka3bIBAHMN SBASETCS MPOLECCYaABHBI MH-
CTUTYT HEAONYCTHMOCTY pPasTAAIIeHNs
AAQHHBIX TIPEABAPUTEABHOTO PACCAEAOBAHMS
(ct. 161 VIIK P®) n coorsercTByIomumit emy
YTOAOBHO-IIPABOBOJ MHCTHUTYT PasTAalleHus
AAHHBIX TPEABAPUTEABHOTO PACCAEAOBAHMS
AMIIOM, TPEAYTIPEKACHHBIM B YCTaHOBAEH-
HOM 3aKOHOM IOPSIAKE O HEAONYCTMMOCTH
VX pasrAAlIeHNs, eCAM OHO COBEPIIEHO 0€3
COTAACHS CAEAOBATEAS MAN AN, POW3BO-
asmero posHanne (cr. 310 VK P®). Xors
Y He eKeAHEBHO, KOHEYHO, aABOKATOB TPH-
BAERAIOT K YTOAOBHOJ OTBETCTBEHHOCTM 3a
pasraalienye AAHHBIX [PEABAPUTEABHOTO
paccaepoBaHNS, HO (DaKTHYECKM MOTEHI-
aABHO KasKABI aABOKAT ABASETCS 3aA0KHI-
KOM 9TOil HOPMBI ¥, B IPUHIMIE, O A0GO-
My CaMOMy GAHAABHOMY YTOAOBHOMY A€AY,
OYAYIM TPEAYTIPESKAEHHBIM 00 YTOAOBHO
OTBETCTBEHHOCTH, AABOKAT CTAHOBUTCS
B 3HAYUTEABHOV CTENEHN OECCHABHBIM.

Koncrpynpys nossut YIIK PO, 3axono-
AATeAb PSAA HOPM CUMTAA TE€XHOAOTHMYECKN-
MM, & TMOTOMY He HYSKAQIOWUMICA B BU-
AouameHeHnn. HarasaHbIM mpuMepom
seasercst cr. §2 VIIK PO, onpeaersomast
MOPSIAOK XpaHeHNs ¥ pa3pelreHns BOmpoca
0 CyAb0e BeleCTBEHHBIX AOKA3aTEAbCTB.
AeitcTBUTEABHO, B COBETCKMI IEPHOA Bellle-
CTBEHHBIE AOKA3aTeABCTBA OCOOBIX IIPO-
OAeM He BBI3BIBAAKM AMOO B CHAY MX IPUMH-
TUBHOCTH, AMOO B CHAY TOTO, YTO KPYIHAs
COOCTBEHHOCTH BCSA GbIAA TOCYAAPCTBEHHOL
Kro MOr mpeAnoAOKHTE, YTO B Hallle BPeMS
BELECTBEHHBIMM AOKA3aTEABCTBAMY OYAYT
NPU3HABATD MAPTHY ABTOMAUINH, OGDBEKTEHI
HEABJDKMMOCTH, & HEKOTOPBIE AO3HABATEAN
M CAeAOBATEAM OYAYT ITUMM OOBERTAMM
CAMIIKOM BOABHO pacmopsiratbesi?! (Awmurb
nocae BmemarerbctBa KC P®® Qepepanrs-
HbIM 3aKOHOM oT 22 ampeas 2010 r. No 62-
(@3 crates 6bird M3AOKEHA B PeAAKII,

IPenATCTBYIONeH OrpaHNIeHNIO
KOHCTUTYLIOHHOTO TIpaBa co6CT-
BEHHNKOB IPEAMETOB, PU3HAH-
HBIX BEIIeCTBEHHBIMM AOKa3a-
TEABCTBAMM BO BHECYAEGHOM
nopsAAKe).

Touno Tak ke 3aKOHO-
A4TeAb He 3aAYMBIBAACS O
IOTEHIMAABHON OMAaCHO-
cm cr. 161 VIIK PO
(amanrora cr. 139 VIIK
PCOCP) xak okaspBaomeil 3aMOpasi-
Balomuil 3(PeKT B OTHOMEHNV WCIOAHE-
HUSA aABOKAaTaMM CBOMX IPOdeCCHOHAAB-
HBIX O0S3aHHOCTEJ IepeA AOBEPHUTEASMIL.
910 mpobirema, 0 KOTOPOJl HYKHO TOBO-
puTH OYeHb TPOMKO, moTomy 4To Koncru-
tyunonnsni Cya PO yske Bbickaszan Heko-
TOpble «HECOCTA3ATEAbHBIE» MBICAML.

Crates 139 craporo VIIK PCOCP ro-
JKe yCTaHaBAMBAA4, YTO CAEAOBATEAD
BIpaBe MPEAYIPEAUTH 3aUUTHUKA 06 yro-
AOBHOJI OTBETCTBEHHOCTH 3a pas3rAalleHne
AQHHBIX CAEACTBMA. B coseTckoit amrepa-
Type Aaske BEAMCh AMCKYCCUM HA TeMY,
BIIPABE AM aABOKAT COOOLUTH CBOEMY MIOA-
3AIUTHOMY O TeX MaTepuarax CAEACTBHS,
KOTOpble aABOKATY IOKA3aA CAEAOBATEAD
AO €r0 OKOHYaHWA, M MPUXOAMAM K BBIBO-
Ay O TOM, 4TO He BIpaBe, MOTOMY 4YTO
MaTepyuaAbl MOKAa3aAu 3alUTHUKY, a He
0A03peBaeMOMy (0OBUHSIEMOMY).

Crares 161 VIIK PO npaxtudecku 6e3
u3MeHeHnit Bocmponssoput cr. 139 VIIK
PCOCP, rortopast 6sira chopmyanposana
eme B 1960 1. AAS HYKA PO3BICKHOTO IPO-
necca u yxe ¢ 1990 r., xoraa aaBoOKaThI
CTaAM AOMYCKAaThCA K Y4aCTHIO B AOCYAel-
HOM IIPOM3BOACTBE C PAHHMX 3ITANOB, IPO-
TUBOPEUMAA COCTA3ATEABHOMY IOCTPOEHHUIO
YTOAOBHOTO CyAOTNpOM3BOACTBa. COrAacHo
VIIK P® pemenns mpokypopa, CarepoBaTe-
Afl, AO3HABATEAS MOTYT GbITh 003KAAOBAHbI
B CYA, @ HEKOTOpbIE PElIEHNS B XOAE AOCY-
AeOHOTO MPOM3BOACTBA IO YTOAOBHOMY Ae-
Ay BIpaBe IPUHATH TOABKO CYA, 3aLUTHUK
HE TOABKO AOMYCKAETCA K Y4aCTHIO B AeAe
yKe ¢ MOMeHTa (DaKTHIECKOTO 3aAepsKaHNUA
0AO3PEBAaEMOro, HO M BIpaBe MCIOAB30-
BaTh aKTMBHbIE METOABI IOUCKA ¥ c6Opa AO-
Ka3aTeAbCTBEHHOM MHPOPMALIH AAS OLPO-
BEPIKEHNS OOBVMHEHNS, B TOM 4ICAE ¥ 3a-
OpamyBaTh MHEHME CIENUaAUCTOB IO
BOMPOCAM, TPeGYIOUMM CIeNMaAbHBIX 3Ha-
mmit (4. 3 cr. 86 VIIK). Ilepedenn aoky-
MEHTOB, C KOTOPBIMJ BIIpaBe 3HAKOMMUTBHCS
3AUMTHIK AO OKOHYAHNMSA CAEACTBHUSA, yKa-
3aH B 3akone (m. 6 4. 1 cr. 53 VIIK). Ha-
PAAY C 9TMM 3aKOH He 3ampeljaer CAeA0Ba-
TeAI0, IPOKYPOPY, AO3HABATEAID AOCPOYHO
MO3HAKOMMUTH 3AIMTHUKA C AOOBIMM APYTH-
MY AOKYMEHTaMy, MOKas3aHmsaMu i T.A. Bee
M3ydeHHble MAaTepyaAbl 3alUTHUK, €CTeCT-
BEHHO, JCIOAB3YeT IPY Pa3paboTke ¥ CO-
TAACOBAHUM C OOBUHSIEMBIM TO3MIMHA MO
Aeay. Ilpu arom, Hampumep, MOXKeT CAO-
SKUTBCA CUTyamud, KOTAA AABOKAaTy He-
06XOAMMO BBIICHMTH MHEHME CIENMaAncTa
0 MMEIOWEMYCS B AeAe 3aKAIOYEHMIO IKC-
mepra ¢ TeM, 4TOGbI 3aSABUTH MOTUBIPOBAH-
HOE XOAATA}CTBO O MPOM3BOACTBE AOMOA-
HUTEABHOW WMAM TIOBTOPHON 3KCIEPTHU3BL
Paszymeercss, B 3T0il curyamuym TOT MAM
MHOJ 00BeM AAHHBIX [PEABAPUTEABHOTO
CAeACTBNSL Hen3GekHO OyAeT pasraalie,
HO JHade HOPMBI O IpaBe 3aUUTHMKA Ha
IpUrAdUIeHNe Crenuaructa He GyAyT pea-

oto: Anekcarap KPOXMATTIOK

AM30BaHBL BO3MOJKeH M ApYyroil BapuaHT,
KOTAA 3aIIUTHUK, CTPEMACh AOKa3aTbh «3a-
Ka3HOM» XapakTep AeAd, ABHYIO HAAYMaH-
HOCTh BBIABMHYTHIX OGBMHEHNIT, 3aA0ATO
A0 IPUTOBOpPA Yepe3 CPEACTBA MacCOBOM
MH(pOPMALMY TONBITACTCA NPUBAEYD BHU-
MaHNe OOWECTBEHHOCTH K TPOU3BOAY
TOCYAapPCTBEHHBIX OPTaHOB (CM. YTOAOBHO-
nporeccyaasnoe mpaBo Poccuitckoit Qe-
Aeparpn: Vye6unk / Ots. pea. ILA. Ay-
mnuckas. M., 2011. C. 206).

I[TeyarbHO, 4TO PaBOBYIO HOPMY, Cop-
MIPOBAHHYIO B COBETCKOM YTOAOBHOM IIPO-
mecce, 3aKOHOAQTEAb B HEVM3MEHHOM BWAC
neperec B Hoseit YIIK PO. IToayuaercs,
9TO, TPEAYTIPEKAAS AABOKATA 06 YTOAOB-
HOJ OTBETCTBEHHOCTM, €My IIOAHOCTBIO
«cBa3piBaioT pyku». Koraa aaBokar maer
ONpamuBaTh MOTEHIMAABHOTO CBUACTEAS,
OH eMy OOBSCHSET, B CBS3M C 4eM IIPOU3BO-
autcst onpoc. Kak ToAbko apBokar 310 06b-
SICHUT, eCTECTBEHHO, OH TYT K€ Pa3rAacuT

' Peyb He mpeT o cuTyauuu, korga agsokart
faeT nokasaHus nNo BOMNPOCY O AOMYCTUMOC-
TV ponpoca nogo3peBaeMoro (06BUHAEMOrO)
C yyacTMeM Ha3Ha4YeHHOro 3allUUTHMKA: CM.
KunHne H.M. K Bonpocy o0 pade aaBokaTom
nokasaHuii 06 06CTOATENbCTBAX €ro y4acTus
B MPOW3BOACTBE CNEACTBEHHOro AencTBus //
Ansokarypa. locygapctso. O6LecTtBo: c6. maTe-
pvanos IV Bcepoccuickon Hay4HO-npakTuye-
CKON KOHMepeHUMW /[ OTB. pefakTopbl:
BonoauHa C.W., Mununexko tO.C. M., 2007.
C. 109-1283; onpegenenns KC P® ot 16 nions
2009 r. Ne 970-0O-O 06 oTka3e B MpUHATUYU
K pacCMOTpeHMto  xanobbl  rpaxpaHuHa
AM. TaBpunoBa Ha HapyLUeHWe ero KOHCTUTY-
LMOHHBIX NpaB nyHkTom 3 4. 3 cT. 56 VIK P®;
oT 23 ceHTA6pa 2010 . Ne 1147-0O-O 06 oTkaze
B MPVHATUN K PACCMOTPEHWIO »anobbl rpaxaa-
HuHa Pecnybnunkn Y3bekuctan A.X. OLLOHKY-
noBa Ha HapylleHWe ero KOHCTUTYLIMOHHbIX
npas cTatbert 56, 4. 5 CT. 246 n 4Yactbio 3
cT. 278 YINK PO®.

2 Onpepenenne KC P® oT 6 mapTta 2003 r.
Ne 108-O no »anobe rpaxpaHuHa I.B. Luu-
KULLBWUNW Ha HapyLLEHWE ero KOHCTUTYLIMOHHbIX
npas nyHkTom 2 4. 3 cT. 56 VMK P® (6bino
3asBfIeHO X0daTancTBO O JOMNPOCe B KavecTse
cBuaeTens agBokara Ans  NoATBepXAeHUs
hakTa anbcudmkaumm cnegoBaTteniemM Mmarte-
puanoB YrofioBHOro fAena); NocTaHoBMEHWE
Mpeananyma BepxosHoro Cyna P® oT 7 mioHs
2006 r. Ne 71-I06 (monpoLUeHHbI B cyaebHOM
3acefaHnv No XoAaTancTBy 3aLLUMThl B Ka4ecTse
cBmpeTens agBokar A. mnokagan, 4To nepef
[ONPOCOM B Ka4ecTBe MN0OA03PEBAEMOro
B. M3amainos coobumn emy O NMpUMEHEHUN K
HeMy He[03BONEHHbIX METOOB BEAEHWUA Chnef-
CTBMS, MPOAEMOHCTpUpoBan cneasl noboes,
COOOLLMM O BbIHY>XAEHHOM Aadve UM «Mpu3Ha-
TeNbHbIX» MoKaszaHWl; nocne pgonpoca
B. Namarnosa, npoBeAeHHOro B ero npucyTcT-
BMU, OH, aaBokat A., Mo Npockbe Noa3aLLUnMTHOro
noanucan NPoToKoA AOMPOCa, He BHECHA B HEro
HUKaKWX 3aMevaHnin 1 3aaBneHuit o npume-
HEeHVWM HEeAQO3BOMEHHbIX METOLOB BefLeHWU:
CNeacTaus.

3 Cm. noctaHoBneHne ot 16 nona 2008 r.
Ne 9-1 no geny o NpoBepke KOHCTUTYLIMOHHOC-
T nonoxeHuin ctaten 82 YIMNK PO B cBA3MK
¢ »xanoboi rpaxpanvHa B.B. KocTbinesa.
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AQHHbIE IPEABAPUTEABHOIO PACCAEAOBAHMSL.
CaMoe HATASIAHOE — KOTAZ aABOKAatr oGpa-
WAeTCs K CIEUUAAMCTy — YK €My-TO OH
AOAKEH IOKa3aTh TO 3aKAIOUEHNE KCIIEP-
T4, KOTOPOE BbI3bIBAET Y AABOKATA COMHE-
Hyte. VI B 9TOT MOMEHT aABOKAT y3Ke COBEp-
maer mnpecrymrerne! Koraa ke apsokar
PEACTABUT CAEAOBATEAI0 3AKAIOUEHME CIie-
[MAANCTA MAM IIPOTOKOA ONPOCA CBUAETEAS,
OH TPOCTO CPOPMUPYET AOKA3ATEABCTBEH-
HYyI0 6agy mpoTuBs cels.

Koncturyumonnoctb c1. 161 VIIK PO

CaepctBennoit rpymnmoit ['aaBHOTO
CAeACTBeHHOTO ynpasaernsi CAeACTBEHHOTO
xomuteTa mpu npoxyparype PO no FOsxkwHo-
My (heAeparBHOMY OKPYTY pPACCAEAOBAAOCH
YTOAOBHOE A€AO B OTHOIIEHNMM TPasKAAHIMHA
A.T. Ko63aps, 3ampra KOTOPOrO OCYI{eCTB-
Afrachk apokatamy VLB, ITroTHMKOBBIM
v M.A. Xeipxbipbsinom. B pamrax pocyae6-
HOTO IPOU3BOACTBA OOBMHSEMBIIT 1 €10 3a-
WUTHUKY B COOTBETCTBUM C TOAOSKEHMSIMM
cr. 161 VIIK PO 6sian mpepympeskAeHb!
O HEAONYCTHMOCTH PAa3TAAIIEHMS AAHHBIX
IPeABAPUTEABHOTO paccaepoBanus. byayun
O3HAKOMAEH C PAAOM IIPOLECCYaABHBIX AO-
KYMEHTOB, KaCAIOWUXCSA IPOBEACHNS CYAet-
HbIX 9KCIEPTH3 MO €T0 YTOAOBHOMY A€AY,
A.T. Ko63aps mocunras, 410 AASL OMPOBEp-
JKEHMST AOBOAOB 0OBMHEHNS TpeGyeTcs mpu-
BA€UEHJe CIIEIMAANCTOB, MCIOAB3YS CIeI-
aAbHblE 3HAHNMSA KOTOPBIX CTOPOHA 3aLIUTbI
HAMePeBAAaCh PEUINTh BOIPOC O HAAMUMK
AM6O OTCYTCTBUNM HEOGXOAMMOCTH 3asIBAATH
XOAAaTalCTBa O NPOBEACHMM MOBTOPHBIX
¥ AOTIOAHMTEABHBIX IKCIEPTHS.

Ha arom ocHoBanun 3ammroit 6b10 3a-
ABAEHO XOAATajICTBO O Adde CAEAOBATEAEM
paspemeHus Ha pasrAalleHue AAHHBIX
IPeABAPUTEABHOTO PACCAeAOBaHNMs B 00be-
Me, HEOOXOAMMOM AASL peaAu3anuy mpas,
npeaycMorpennsix cr. 198 «IIpasa mopo-
3peBaeMoro, oGBMHSIEMOTO, [IOTEPIEBIIETO,
CBUAETEAS NPV HA3HAYEHMN ¥ IPOM3BOACT-
Be cyae6Hoit arcreptussry YIIK PO, a rak-
JKe AASL TIPUBAEYEHMS CIENMAAMCTOB U T0-
AVYEHMS MX 3aKAYeHuil. B ypoBaerBope-
HMM XOAATaiCTBA OBIAO OTKA3aHO IO
npuaune toro, yro samuranku A.T. Ko6-
3aps He YKa3aAM, C KaKuUMHM KOHKPETHO
CHEMAANCTAMI ¥ HUX 3aKAIOYEHBI AOTOBO-
pbl Ha pasbsCHEHNME BONPOCOB, CBA3AHHBIX
C OKa3aHNeM IOPMAMYECKON IOMOILY, He
IIPEACTABHAM KOIIMM ITHX AOTOBOPOB, B CBSI-
311 C YeM CAEACTBUIO He OBIAO U3BECTHO, Ka-
KOMY KpPYTy AuI (CIELUaAuCTOB) CTOPOHA
3alUTHl HaMepeHa pas3TAacuTh AAHHbIE
IpeABAPUTEABHOTO paccAepoBanus. I[lo
muenmio A.T. Ko63aps, noroskenns cr. 161
VIIK P®, kax mo3BoAsiomjye IpaBompume-
HUTEAIO AMIIATH TPa’KAAHNMHA [IpaBa 3aiy-
WaTh CBOX [paBa M CBOGOABI BCEMM He 3a-

B cBoeit sxarobe B Koucturyuymorubiit
Cya PO 10.H. Taitaykos ocmapmsar KOH-
crurymonsocts 4. 2 n 3 cr. 161 «Hepo-
OYCTMMOCTb pasTAalleHNs AAHHBIX IPeA-
BaputeAbHOTO paccaeposannsy YIIK PO
n cr. 310 «Pasraamenne aamHbBIX TMpeaBa-
puteasroro paccaeposannsa» YK PO. Kax
YTBEPSKAAA 3aSABUTEAB, 3TV HOPMBI II03BO-
ASIIOT CTOpOHE OOBUHEHMS OTpaHMYMBATH
CTOPOHY 3alUTBL B OCYILIECTBACHUN €€ TIPo-
[[eCCYaABHBIX TIPAB MyTeM OTOOpAHMUS y 3a-
WUTHUKOB OOBMHAEMOTO TOAIMCKA O He-
pasraaleHny AAHHBIX IIPEABAPUTEABHOTO
paccAeAOBaHNSA, YTO HPEIATCTBYET CTOPOHE
3amuThl OOPaTUTBCS K CIENUAaAUCTy 32
pasbsACHEeHNEeM BOIPOCOB, CBA3AHHBIX C TOM
WAV MHOM OTPACABI0 HAYKM MAM TEXHVKH,
HapylIaeT NPUHIUI PABHONPABUA CTOPOH
u nporuBopeynt ct. 45 (u. 2), 48 (4. 1)
u 123 (a. 3) Koucrurymm PO (ompepene-
uye KC PO or 24 despars 2011 r. Ne 264-
0-O 06 oTKase B MPUHATHYA K PACCMOTPE-
Huio skaro6s! rpaskpannsa F0.H. Taitayko-
Ba Ha HApYIIEHVWE €ro KOHCTUTYIMOHHBIX
npas vactamu 2 n 3 cr. 161 VIIK PO
u crarseit 310 VK PO).

Usyuns npepcrasrennsie A.T. Ko63a-
pem un IO.H. Tajiaykoseim MaTepumansl,
Koucrurymmonnsnit Cya PO He nHamea oc-
HOBAHMI A MPUHATHA X KaA06 K pac-
CMOTPEHMIO ¥ BBICKA3aA TPAAUIMOHHO
KOHCEPBATVMBHYIO B TAKMX OCTPBIX BOIPO-
cax MO3MIHIO:

— cr. 161 VIIK PO, ycranasansas, 4ro
AQHHBIE [PEABAPUTEABHOTO PACCAEAOBAHMA
He TOAAEKAT pasraamennio (4. 1), mosso-
AfI€T TPEAATh VX TAACHOCTY AMIIb C paspe-
LIEHNS CAEAOBATEAS, AO3HABATEAS M TOABKO
B TOM 00beMe, B KAKOM UMM OYAET Mpy3Ha-
HO 3TO AOILyCTMMbIM, €CAN pasrAalieHye He
IPOTHBOPEUNT MHTEPECAM IPEABAPUTEABHO-
TO pPaccAeAOBAHUA ¥ He CBA3AHO C HapyIle-
HYEeM TPaB ¥ 3aKOHHBIX MHTEPECOB y4acT-
HVMKOB YTOAOBHOTO CYAOIPOM3BOACTBA, LIPH
3TOM pasrAalleHyie AAHHBIX O YaCTHON KN3-
HM YY4CTHMKOB YTOAOBHOTO CYAOIpPOM3-
BOACTBA 0e3 MX COTAACUS HE AOMYCKAEeTCs
(4. 3); caepoBaTeAb MAM AO3HABATEAD IPEA-
YIPEKAAeT Y4aCTHUKOB YTOAOBHOTO CYAO-
IPOM3BOACTBA (B TOM UMCAE KCIEPTa, CIle-
MAANCTa) O HEAOMYCTMMOCTH Pa3TAaLIeHus
0e3 COOTBETCTBYIOIETO pPa3pelleHis CTas-
WHX MM M3BECTHBIMM AAHHBIX IpeABa-
PUTEABHOTO PacCAeAOBaHUS, O deM Geper
Y HUX HOAIMUCKY C MPEAYIPERAEHHEM 06
OTBETCTBEHHOCTH B COOTBETCTBII O CT. 310
YK PO (u. 2);

— ocnapusaemas A.T. Ko6Gzapem u
10.H. TaitAyKoBBIM HOpMa — IIOCKOABKY
OHa He OTPaHMYMBAET BO3MOKHOCTbH IpH-
BACYEHNMA CHENMAAUCTOB U IKCIEPTOB,

IPUTAALIEHHBIX [0 VHUUATUBE CTOPOHBI
3aMTHL, K Y4aCTHIO B AeAe, @ IPEAOAA-
raer AMIb IPaBO AO3HABATEAS UAM CAEAO-
BaTeAs IPEAYIPEAUTD MX O HEAOMYCTUMOC-
TH pasrAamenusi 6e3 COOTBETCTBYIOIIETO
paspemreHns CTaBMMX MM M3BECTHBIMY
AQHHBIX TIPEABAPUTEABHOTO PaCCAEAOBa-
HUS M 00SI3aHHOCTh CTOPOHBI 3ALUTHI Ha-
3BaTh KOHKPETHBIX CIEIMAANCTOB, O IPH-
BAEYEHNMI KOTOPBIX OHA XOAATalCTBYeT, —
HE MOKET paCCMaTpUBaThCA KaK Hapy-
WaKomas KOHCTUTYIMOHHbIE TpaBa, mepe-
YICAEHHBIE B 3KaA00ax 3asgBUTEAEIL.

B onmpeperermn mo skarobe A.T. KoG-
3apsi AONOAHMTEABHO OTMEYEHO, 4TO,
¢KaK BMAHO U3 COAEPXKAHUSA JKAAOOBI,
(bopMarbHO OCTAPUBAS KOHCTUTYIMOH-
HOCTb HOPMbI 3aKOHa, (DaKTHIECKN 3asIBH-
TeAb BBIPAKAET HECOTAACHE C pelleHneM
CAeAOBATEAS (IIPY ITOM 3asBUTEAD HE IIbI-
TaACs 003Kar0BaTh Ha3BAHHOE pelleHue
B mopsake, npeaycmorpersom YIIK PO).
Meskay TeM mpoBepka 3aKOHHOCTH ¥ 06-
OCHOBAHHOCTY MPABONPUMEHUTEABHBIX
pelrenuit He BXOAMT B KommeTeHmo Kox-
curynuonnoro Cyaa PO».

KoHcepBaTBHas 0CTOPOXXHOCTb

[IpeacTaBasieTcs, 4TO MPaBOBas MO3MN-
unst B ornomenuu cr. 161 VIIK P® so
B3anmocsszn co cr. 310 VK PO oxonua-
teAbHO emte Koucrurynyonnsim Cyaom PO
He copmyanposana. Iloaromy moxa cu-
Tyanuio MOKHO He OILeHMBATb Kak TYyIN-
koBy®. Hyskuo ob6patuts sunmmanue Kou-
cturymonnoro Cyaa PO wa to0, uto He-
AB3S CTABUTh 3AIUTHUKA B 3aBUCHMOCT
OT BOAIOHTApM3Ma CAEAOBATEAS B IOMCKE
nHpOpMALMY, NOTOMY 9YTO MOAYYaeTcs,
YTO €CAM CAeAOBaTeAb He paspeliaer pas-
TAalleHye AAHHBIX CAEACTBUS, TO 3alUT-
HMK aOCOAIOTHO 6ecCHMAEeH, OH He MOJKET
aKTUBHO Pa3bICKMBATH M MOAYYaTh MH(OP-
MaIyio B MHTEPECAX CBOETO MOA3ALUTHO-
ro. Yro kacaercsi 063KaAOBaHMS TaKMX
OTKa30B CAeAOBaTeAell B CyA, TO B JTHUX
BOIIPOCAX CYABI TaKJKe 3aHMMAIOT BEChMa
KOHCEPBATHBHYIO TMO3HMIMIO: OHM MCXOAAT
M3 TOTO, YTO AOKA3BIBAHNME B 3TO BPEMS
OCYIIECTBASIETCS B PAMKAX CTAAMN IPeABa-
PUTEABHOTO paccAeAOBaHMSA, CYA B 3TO
BpeMs K AOKA3bIBAHMIO OTHOILIEHUS He
MMeET, a CAEAOBATEAb CAM peIlaeT, Kakue
CBEAEHNSI OTHOCHMBI K AEAY, a4 Kakue —
HET, KaKOBbI IPEAEAbl AOKA3BIBAHNA, CO-
OTBETCTBEHHO, 3TO OOKAAOBAHNME OKA3bI-
BaeTCs Hed(PEeKTVBHBIM.

[Tosromy cr. 161 VIIK PO u cr. 310 VK
PO poaskHBI OBITH TEPECMOTpEHBI KaK He
MO3BOASIONINE YIACTHUKAM YTOAOBHOTO CY-
AOTIPOM3BOACTBA AKTYBHO 3aIVIIATh CBON

npaBa ¥ OXpaHAEMble 3aKOHOM MHTEPECHL
EcrectBenno, 4TO Bce CKa3aHHOe HE OTHO-
CUTCS K YTOAOBHBIM AeAaM, B Martepyuanax
KOTOPBIX COAEPIKATCA CBEAEHWS, COCTaB-
AffOUfME TOCYAApCTBEHHyIO TajiHy. locy-
AApCTBEHHAs TaifHA — 3TO abGCOAIOTHO Ca-
MOCTOATEABHBII, AdKe CaMOAOCTAaTOYHBIN,
uHCTUTYT. YTO Kacaercs OOBIMHON TaviHbI
CAEACTBUS — TO 3TO ONePAIOHAABHbIN MH-
crutyt. [lpeaympeskaerye 06 yroAOBHOI
OTBETCTBEHHOCTM 33 pasTAalleHine AAHHBIX
IpeABAPUTEABHOTO PACCAEAOBAHUS AOMYC-
TUMO TO OTHOWIEHWIO K CBUAETEAI0, K IKC-
mepry, HO He [0 OTHOMIEHNIO K Ipodeccno-
HAABHOMY VYaCTHMKY CYAOIPOV3BOACTBA,
KOTOPBII AOASKEH COGMpPATh AOKA3ATEAB-
CTBeHHYI0 MHpOpMAIHIO. DTOT BONPOC —
OAMH U3 BasKHENIINX, U IPOCTO, K CYACTHIO,
mOKa emmje He GBIAO CAyYass, KOTAA aKTHBHO
pa6oraomuit aABOKaT GbIA Obl MPUBAECYEH
K YTOAOBHOJ OTBETCTBEHHOCTH.

M3roxeHHOE TO3BOASET YTBEPSKAATH,
YTO 1O BONPOCAM Y4acCTuSA aABOKATa B AO-
Ka3bIBAaHNM, €CAM TOBOPUTb O CTATYCHBIX
TeMax — 0 cobupanun MHPOPMALUH, O AO-
cTyme K MHPOpPMALMM, O MPOIECCYaAbHOM
akrusroct — Koncruryumonnsii Cya PO
Ha CErOAHSIIHMI AEHb 3aHMMAeT KOHCep-
BATMBHO-OCTOPOKHYIO mo3ummio. Bee mper
Ha YPOBHE KOHCTATALMM OIPEAEAEHHOTO
CTaTyCc-KBO, M 3apayd aABOKATa AMIIb
PasBIACHAT AOBEPUTEAID, BO u3bexkanue
3TUYECKMX KOH(MAMKTOB, Kakye IPaBOBbIE
nosutpn Koncrurynuonssim Cyaom PO
BBICKA3aHBI, ¥ YTO B 3TON CBA3M MOAHO-
MOYMS aABOKATa TOXE He Oe3TrpaHyyHbI
M ONpPeAEAEHHBIM O00pa3OM AMMUTHUPOBA-
ubl. KoHeuHo, 3TO He MOBOA AASL MOAHOTO
meccuMu3ma, ¥ HYSKHO CTapaThCs HAYYHO
060CHOBBIBATH HEOGXOAMMOCTb BHECEHMS
COOTBETCTBYIOUMX M3MEHEHNMII B 3aKOHO-
AA4TeAbCTBO, K Y€MY, COOCTBEHHO, ¥ TpH-
3bIBA€T TOCTOAHHO KOHCTHTYUMOHHBIN
Cya PO.

Huxonait KWITHUGC,

K.t0.H., IOLEHT kadbeapb! YyronoBHO-
npoLeccyanbHoro npasa

MIOA nmenn O.E. KytadmHa,
4neH Al r. MockBbl

Mpu noaroToBKe cTaTbhil UCNONb30BAHA
CnpaBo4Has npaBoBas cucrema
«Koncynbraut Mntoc».

* Onpepenenne KC PO ot 16 anpens 2009 r.
Ne 559-0O-O 06 oTka3e B MPUHATUN K PaCCMOT-
peruvio xxanobel rpaxkaaHnHa Al Kobsaps Ha
HapyLLEeHNe ero KOHCTUTYLMOHHbBIX Mpas Mosno-
»xeHuamu cT. 161 YIK PO.

IIPENEHHBIMI 3aKOHOM CIIOCO6AMY ¥ TpaBa
NOAyYaTh KBaAU(DUIMPOBAHHYIO OPUAK-
YeCKyIo IIOMOIb, & aABOKaTa — IIpaBa CBO-
GOAHO PACTOPSIKATHCA CBOUMM CIOCOGHO-
CTAMU K TPYAY, OCYWECTBASIA QYHKIMN 3a-
IMTHUKA, HE COOTBETCTBYIOT CT. 37, 45 n 48
Koncrurymun PO,

[TocraHOBAEHMSIMM CAEAOBATEAS IO OCO-
60 BasKHbIM AeAaM [AaBHOTO CA€ACTBEHHOTO
yrupasaenysi CAeACTBEHHOTO KOMMTETA IPK
npokyparype PO or 4 n 7 aexa6ps 2009 r.
v or 28 susaps 2010 r. zammTHMKAM 06BY-
ngemoro O.H. Taiaykosa, mpeaympesx-
AEHHBIM O HEAONYCTMMOCTY pa3rAalleHus
AQHHBIX MPEABAPUTEABHOTO PACCAEAOBAHUA
IOA yTPO30J YTOAOBHOM OTBETCTBEHHOCTH
¥ HY>KAABUIMMCSI TIPU O3HAKOMAEHMM C Ma-
TepMaramMmu YrOAOBHOTO A€Ada B OMOIIM
CIIENMAAUCTa, OOAAAAIONETO MTO3HAHMAMY
B 06AacTi (DOHOCKOMIYECKUX IKCIEPTH3,
OTKa3aHO B YAOBAETBOPEHMM XOAATANCTB
0 AOIYCKEe TAaKOIO CIEMAANCTA K MaTepHa-
AaM AeAa M 06 OTMEHE MPEeAYIpPesKAEHMUS
00 YTOAOBHOI OTBETCTBEHHOCTH B CAydae
pasraaileHus AAHHBIX MPEABAPUTEABHOTO
paccaepOBaHMAL

H. H__ml_l}lﬂ.\’g e

TTpoiieccyanbHbIC
rapaHTH{

fipaB JAN4HOCTH
npH npy MeHEHHH
MEp npecedeHNs
B yroJloBHOM
npouecee

KHIVOKHAA TTOJTKA

AYHAPOAHBIMY CTAHAAPTAMM.

[apaHTun npaB NUYHOCTH

2007 r. Vizpateanckumit pom «byksoepa» B cepun «IIpaBo» BeImycTHA MO-

HOTpaduio AOKTOpa IOPUAMIECKNX HaYK, npodeccopa Huroras VBanosn-

qa Kamnnuyca «IIpomeccyaabusie rapanTuy npaB AUYHOCTH IPHU IpIMe-
HEHMM TIPECEeYeHuss B YTOAOBHOM MpOIeCCe». DTa KHUTA MPEACTABASET CO6OIL
mepBoe MOHOTpaguieckoe uccaeAoBaHne AaHHoil Temsl. Ha ocHose anaausa yro-
AOBHO-TIPOIIECCYaABHOTO 3aKOHOAATeAbCTBA, moAokeHmit Koncrurymun PO,
HOPM MEKAYHAapOAHOTO TpaBa B 00AACTY NPAB YeAOBEKA, a TAKIKE IMIUpHde-
CKMX MCCAEAOBAHMI CAEACTBEHHOM U CYAeGHOIM MPAKTHKY aBTOP BBISABASET IPO-
6aeMbl B obecredeHuy IpaB MOAO3PEBAEMOrO ¥ OGBUHAEMOTO, B OTHOLIEHNN
KOTOPBIX u36paHa Ta UANM MHAA Mepa IpecedeHns. J1a TeMa 0COGEHHO aKTyaAb-
Ha B CBA3M C IPOBEACHMEM IPABOBBIX pedopM B cdepe YroAOBHO-IPOLECCYarb-
HOT'O 3aKOHOAATeAbCTBA, KOTOPOE KEAATEABHO IPMBECTH B COOTBETCTBYE C MEXK-

Kuura npeAHa3HavYeHa AASA BCEX KaTeI‘OpMﬁ CIennaAuCTOB, NPAKTUKYIOMNX
B C(bepe npasa, a TakKXe AAA HpeHOAaBaTEAeIZ IOPUANYIECKMX BY30B.

BOHpOC&MV] pacnpoCTpaHeHa aHHOM KHUTKM pefakLMa He 3aHMaeTCs.




