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ALOBOKATCKAA KYXHHA

CBA3AHHDBIE PYKIA

O630p nMpaBoBbIX NO3VLM KOHCTUTYLMOHHOrO Cyna PP no nosoay
y4acTus agBokarta B YrorioBHOM mpoLecce

m Hukonait KWITHUC,

K.t0.H., OOLEHT Kadeapb! yronoBHO-
npoueccyansHoro npasa

MIOA nmermn O.E. KytadouHa,
4neH Al r. MockBbl

Moa yyacTnem apBoOKaTa (3aWMTHUKA) B J0KA3bIBAHMM NOHMMA-
eTc KOMNNEKC Kak npoueccyanbHo-nNpaBoBbIX, TAK U KPUMMK-
HanucTu4Yeckux sonpocos. Hanpumep, HaBbIK BEAEHUA nepe-
KpPecTHOro AoNpoca T0)Ke OTHOCUTCA K y4aCTUIO aABOKaTa

B A0Ka3biBaHUN. HUKTO HE cnopuT ¢ TeM, YTO 3aLUTHUK MOXKET
3ajaBaTb BONPOCHI AONpalIMBaeMbIM NULAM, a KaKue BONPOCHI
OH MOXET 3ajlaBaTh, — olueHuBaloT Bepxosubiii Cya P® u nnoie

cyabl 06wWeil OPUCANKLMMK.

OrAa JXe pedb MAET O NPABOBBIX
mo3uiuAx  KoHCTUTYIMOHHOTO
Cyaa PO, to noppasymesaercs
paccMoTpeHe BOIPOCOB 0 COOM-
paHMyM AOKa3aTeAbCTB, O AOCTYIE K M}H-
¢dopmamyy, O IPaBOBOM 3HAYEHWUN IIOAY-
YeHHBIX 3aI[UTHMKOM CBEAEHMIT, O IpeAe-
Aax aKTVMBHOCTYM 3alUTHMKA BO BpeMd
IPOM3BOACTBA CAEACTBEHHBIX ACWCTBMII,
noromy uro Koucturyumonusiit Cya PO
HMKOTAA He OLeHNMBAeT BOIPOC O TaKTH-
9eCKUX OCOGEHHOCTSX y4acTus aABOKATa
B AOKa3blBaHuK. ABa TAOGAABHBIX BOTPO-
ca — 3TO AOCTYI K MH(opManyyu mpodec-
CHOHAABHOTO 3aIUTHNKA — aABOKATa U MPO-
IjeccyaAbHas aKTUBHOCTh aABOKATa, Orpa-
HMYEHHAA MPOIECCYaAbHbIM 3aKOHOM.

Kondhnukr mopenei
CYAONpoOU3BOACTBA

AoBeputean MOCTOSIHHO BBICKA3BIBAIOT
3aKOHHBIE IIOJKEAQHMS, 4YTOOBI aABOKAT
ObIA aKTHBEH, MCKAA CBUAETEAEN, COOMpar
nadopmarmmio. Ho Bo3Hukaer Bompoc o Bo-
BAEYEHNI €€ B YTOAOBHBII POIIECC, U 3AeCh
co croponsl u Koncruryymonsoro Cyaa
PO, u Bepxosuoro Cyaa PO mbr Habato-
AdeM BecbMa OCTOPOSKHYIO moaumuio. [Ipo-
6AeMa COCTOUT B TOM, YTO, KK M BO MHO-
I'MX CTpaHaX KOHTMHEHTaAbHON EBpombl,
HaA HaMV AOBAEET JMCTOPUYECKAS KOHI[E-
UMs, COTAACHO KOTOPOH AOKA3aTeAbCTBA
POJKAQIOTCS B XOAE BAACTHOI A€SATEABHOCTH

TOCYAAPCTBEHHBIX OPTaHOB. JTO COOTBET-
CTBYeT KOHIENIMM CMEMAHHOTO CYAO-
POU3BOACTBA, KOTOPOE, OYAy4M BBEAEH-
upiM B Poccun mo CypeGubim VcraBam
1864 r., 3aTem mocAeAOBaTEABHO YXYAIIA-
A0Ch. B coBerckmif um mMOCTCOBETCKMIt Tie-
puOA OHO OBIAO emje GOABIIE YXYAUIEHO
TeM, YTO AdKe CAEACTBEHHBIE AOASKHOCTH
y HAC 3aHMMAIOT He IPEACTABUTEAN CYAEi-
CKOTO KOpIyCa, a MPEACTABUTEAHM MCIOA-
HUTEABHOM BAACTH.

AABORATBI HEOAHORPATHO CTABUAM IEPEA
Koncruryunonueim Cyaom PO Bompocsl
O TOM, IIPaBUABHO AM 3TO, 4TO CAEAOBATEAb
MO3KET OTBOAMTB BOIPOCHI 3AIIMTHNUKA, Ipa-
BUABHO AM, 9TO 3aIIUTHVK HE YIACTBYET BO
BCEX CAEACTBEHHBIX AENCTBUAX ¥ T.A. KoH-
crurynmonnsit Cya PO na Bce 9t Bompo-
Cbl OTBEYaeT, YTO €CThb MCTOPUIECKAs
MOAEAb YTOAOBHOTO IpoIjecca, MeHATh
kortopyio cam Koucrurymmonnsit Cya PO
He MOXKeT'.

Ha camom aene, 6b1A0 Gbl CTpaHHBIM
NPU3HATh HEKOHCTUTYILMOHHON CMeIIaH-
HYI0O MOAEAB IOCTPOEHMS YTOAOBHOIO CY-
AOIIPOM3BOACTBA, KOTOPAS CYLECTBYET BO
BCell KOHTHHEHTaABHOM EBpome 1 BO MHO-
TMX APYI¥X CTpaHax mupa. B ocHose ae-
SKUT KOH(MAMKT MEKAY COCTA3aTEABHON
MOAEABIO CYAOTIPOU3BOACTBA, KAK B GOAb-
meil cTemeHy 3auMiLaouels npasa 06Bu-
HAEMOTO, ¥ MOAEABIO CMEIIaHHOM, KoTopas,
KOHEYHO, B MEPBYIO OYepeAb, 3aU[HIAET

TOCYAapCTBO M €r0 MHTEpPechl, KOTOpBIE,
KaK OHO CUMTAET, BaJKHBI AASl CAYKEHMS
00mecTBy. DTOT KOHDAUKT CYLIECTBYET BO
BCEX CTpaHaX C PACcCMaTPMBAEMONl CHUCTe-
MOJ OpraHM3anyy YTOAOBHOTO CYAOTIPOH3-
BoactBa. Koucruryumonnsiit Cya PO mo-
CTOSIHHO TOBOPUT 3afABUTEAAM, 4TO OHM He
AVIIEHbI TpaBa 06KaAOBATH AEHCTBUA CAe-
AOBaTeAs BBIIIECTOSIIEMY PYKOBOAMTEAIO,
IPOKYPOPY MAK B CYA, TO €CTh 4YTO B 3a-
KOHE YCTAHOBAEH MEXaHU3M, a TO, 4TO
3agBUTEAb He cuuTaer ero apdexTus-
HBIM, — 3T0 He MPO6AEMa KOHCTUTYIMOH-
HOCTY TPaBOBOM HOPMbL. AaHHBIN Te3uc
MOCTOSIHHO 3BYYUT BO BCEX OMPEAEAEHIAX
Koucrurymmonnoro Cyaa PO.

PaccmoTtpeHnue xopataiicTs

Ananrornmunbiv - o6pazom  Koncrury-
ynonnsiit Cya PO orsocures k 4. 2 cr.
159 VIIK, xoropas peraameHTHpyer pac-
cMoTpenne xopataicts: «IIpu stom mo-
AO3PEBAEMOMY MAM OGBMHIEMOMY, €ro
3aIUTHUKY, a TaKXKe INOTePIEBIEMY,
IPasKAAHCKOMY MCTIY, TPa’kKAAHCKOMY OT-
BETUNMKY MAM MX NPEACTABUTEASM HE MO-
KeT GbITh OTKAa3aHO B AOIPOCE CBUAETE-
A€, TIPOM3BOACTBE CYAEGHON 9KCIEPTU3BI
M APYTMX CAEACTBEHHBIX AEHCTBMIL, €CAM
00CTOATEABCTBA, 00 YCTAHOBAEHMHM KOTO-
PBIX OHJM XOAATAiCTBYIOT, MMEIT 3HAdYe-
HMe AAf AQHHOTO YTOAOBHOTO Aerar”.
Bouctuuy, GyAer AOCTOMH BBICOKOV Ipe-
MMM TOT, KTO NPEAAOSKUT TaKyl0 pPeAdK-
U0 9TON HOPMBI, KOTOPAs YAOBAETBOpPH-
Aa Gbl Bcex. Iloka 310 He MPeABMAMTCSL
3aech ABa BapuaHta — AM6O yKasaTh B 3a-
KOHE, 4TO CAEAOBATEAb 005I3aH YAOBAETBO-
pATH BCe XOAATaifCTBa, AMGO KaK yKas3aHO
ceif4ac — CAeAOBATEAD He BIPaBe OTKA3aTh
B YAOBAETBOPEHMM XOAATaifcTBA 00 ycTa-
HOBAEHNI OOCTOSATEABCTB, UMEIOIIMX OTHO-
EHNE K AEAY.

Ho xak pas mnpuyactaeii 06opot
«MMeIOIJe OTHOLIEHNE K AEAY» ¥ ABASLET-
sl kamHeM nperkHoBeHus. Ha ocnose 06-
OOMEHNsT MATePUAAOB  AMCIMIIAMHAPHON
IPaKTHKM AABOKATCKMX MAAaT CYOBEKTOB
Poccuitcroit  Qepepanun MOKHO yTBEp-
kpaTh, uTo ecam B YIIK PO mammcats
«CAepOBaTEAb 0053aH IPUOOLIATH K AEAY
BCE, YTO CTOPOHBI MPEACTABAT», TO aABO-
KAaThl TPEACTABAT TaK MHOTO «AOKa3a-
TEABCTB», YTO TPOCTO OCTAHOBAT CYAO-
IPOM3BOACTBO. MOJKHO TPEANOAOKNTE,
He NpPeyBeAMdNBas, YTO IOUPOCAT MpPH-
00WKTh K MaTepyuaraM A€Ad KEAE3HOAO-
PO3KHBI/ BaroH ¢ Gymaramy, mOTOMY 4TO
6e3 MX TPOYTEHUS HUKAK HEBO3MOKHO
MPABUABHO YCTaHOBUTH OOCTOATEABCTBA,
BXOASIINME B TIPeAMET AOKasbiBaHms. Iloa-
TOMY €CAJ Ha CETOAHSIIHMII A€Hb MbI JMe-
eM 3A0YIOTPeGAEHNS CO CTOPOHBI CAEA-
CTBNS, TO aHAAOTUYHbIE 3AOYIOTPEOAEHNS
BCTPETMM CO CTOPOHBI 3amuTsl. Kowedro,
3aKOHOAATEAb DACCYMTHIBAET HA YeCT-
HOCTb, TOPAAOYHOCTD MPO(ECCHOHAABHBIX
YYaCTHIKOB CYAONPOM3BOACTBA ¥ HA WX
rpamoTHOCTh. Koraa ske Bce atu (parTops!
He CpabaTbiBalOT, M €CTb TOABKO BEAOM-
CTBEHHAS MAM WHAS AMYHAS 3aMHTEPECO-
BAHHOCTB, TO HauMHAOTCA mpobaembl. Ho
tak van nnave Koucrurymonnsiii Cya PO
1y ke cr. 159 VIIK PO paccmarpusaer
kak cootsercrayomyio Koucrurynun PO
M CYMTaeT, 4TO OHa BIOAHE 3(DPeKTUBHO
pa6oraer.

Ha3Hauenne akcnepTu3bl

Pagubim o6paszom eme B 2004 1. Koncru-
ryumonnbiit Cya PO ckasaa, 4ro Her Huka-
KOW TMPOOAEMBI B TOM, YTO OOBMHSIEMbIN
¥ €ro 3alMTHMK He MOIYT CaMy HAa3HAYMTh
3KCIepTH3y, motomy 4ro ct. 195 n 198 VIIK
PO ycranaBABarOT mMpOKMit CIERTpP TpaB
OOBUHAEMOTO HA 3Talle HA3HAYEHMS IKCIIEP-
TH3BI, & BCE 3KAA0GBI 06YCAOBAEHBI TOABKO
HECOTAACHEM C AEVCTBMAMM CAEAOBATEAS,
KOTOPBII Ce6s1 BEAET HEKOHCTPYKTUBHO —
3HAKOMMUT OOBUHSEMBIX M MX 3aU[MTHMKOB
C MOCTAHOBAEHVSIMM O HA3HAYEHWUI IKCIIEP-
™3 mocAe ux npoussoactsa’. Ilpu srom
y Koncrurymmonnoro Cyaa PO ects Gae-
cTAmjee ONpeAeAeHNe, B KOTOPOM OH COBep-
IIEHHO YeTKO MHIIET, YTO «KaK HEAOMyCTH-
MOe HapylleHye NpaBa Ha 3alUTy, NPUH-
[MIA COCTS3aTEABHOCTH ¥ PABHONPABMUS
CTOPOH AOASKHO PaCIeHMBATHCS O3HAKOM-
AeHYE TMOAO3PEBAEMOTO, OOBUHAEMOTO
C TOCTAHOBAEHMEM O Ha3HAYEHWUM IKCIep-
TH3bI OCAE ee pou3BoAcTBa»®. Tem He me-
nee, Bepxosusnt Cya PO u mpoume cyast
3TOr0 Kak GYATO He BUASAT, M B HOBOM IIO-
cranosrenmn Ilaenyma Bepxosmoro Cyaa
PO or 21 aexabps 2010 r. Ne 28 «O cy-
AeOHOIT IKCIIEPTH3E MO YTOAOBHBIM AeAAM»
0 AAHHOMY BOTIPOCY €CTb Ad’Ke OTAEABHBI
OYHKT, HO OYeHb OGTEKAEMbI 1 COBEpIIEH-
HO Hekateropuyeckuit: «Pasbsacuuts cyaam,
9TO TOAO3PEBAEMbIN, OOBMHAEMbBI U WX
3AUMTHUKY, @ TAKKe MOTEPIeBIINT AOAXK-
Hbl GbITh O3HAKOMAEHBI C TIOCTAHOBAEHMEM
0 Ha3HAYEHUM IKCIEPTU3BI A0 €e Mpo-
M3BOACTBA. B ToM caydae, ecay Ao mpu-
3HAHO MOAO3PEBAEMbIM, OOBUHAEMBIM VAK
NOTEPIEBINM [TOCAE HASHAYEHUS CYAeOHON
3KCIEPTH3bI, OHO AOASKHO OBITh O3HAKOMAE-
HO C 3TMM MOCTaHOBAEHMEM OAHOBPEMEHHO
C TPU3HAHKMEM €TI0 TAKOBBIM, O 4eM COCTaB-
AS€TCA COOTBETCTBYIOUIMIL IPOTOKOAY (L 9).
Heaocratox cocrout B ToM, 4t0 IlreHyMm
Bepxosroro Cyaa PO ne rosopur o mpo-
I[ECCYaABHOM CAHKIUM HUYTOSKHOCTH 34
HapyIIeHne CAeAOBaTeAEM MOAOXKEHMI 4. 3
cr. 195 u cr. 198 VIIK PO®. IMoayuaercs,
4TO BCE 3A€Ch MPOAOAKAET COXPAHATHCA Ha
YPOBHE MOAYAHMS, M HET SKEAAHUS MPH-
3HATH HAANYYE TPOOAEMBL.

" Onpepenenus KC P®: ot 20 gekabps 2005 .
Ne 479-O 06 oTKaze B MPUHATM K paccMmoTpe-
HUIO >kanobbl rpaxparnHa M. Kabynvesa Ha
HapyLLEeHVe ero KOHCTUTYLIMOHHbIX MPaB MyHKTOM
5 4. 1 ct. 53 VMK P®; oT 24 Hos6ps 2005 .
Ne 430-O 06 oTkase B MPUHATUM K paccMmoTpe-
HUIO >xanobbl rpaxkaaHnHa M.M. Anuesa Ha Hapy-
LLIEHNEe ero KOHCTUTYLMOHHBIX MpaB YacTblo 2
cT. 53 YK P®; ot 16 okTa6ps 2007 roga Ne 694-
0O-O 06 oTKagde B MPUHATUM K PacCMOTPEHMIO
»xanobbl rpaxgaHnHa A.A. AbopaxmaHoBa Ha
HapyLUeHe ero KOHCTUTYLIMOHHBIX NPaB CTaTbei
87, yacTbto 2 cT. 159, yactamm 2 n 4 c1. 271 YINK
P®; ot 16 oktabps 2007 roga Ne 700-O-O o6
OoTKagde B MPUHATUM K PacCMOTPEHMIO »Kanobbl
rpaxgaHuHa M.A. HypmaTtoBa Ha HapyLleHne ero
KOHCTUTYLIMOHHBIX Mpas YacTeto 1 cT. 192 YIK PO.

2 Onpepenens KC PO: ot 21 gekabps 2004 r.
Ne 467-O no xanobe rpaxpaHuHa M.E. MaT-
HMYyKa Ha HapylleHWe ero KOHCTUTYLIMOHHbIX
npas NonoXeHnamu ctatbammn 46, 86 n 161 YINK
P®; ot 12 nions 2005 roga Ne 336-O 06 oTkase
B MPUHATUN K PACCMOTPEHWIO »anobbl rpaxaa-
HuHa C.B. BpoB4eHKO Ha HapyLleHve ero KoH-
CTUTYLIMOHHBIX NpaB ctatbammn 377 1 388 YIK
P®; ot 24 despana 2011 r. Ne 138-O-O 06 oT-
Kase B MPUHATUM K PacCMOTPEHWIO »XanoObbl
rpaxkgaHnHa B.B. PbpkoBa Ha HapylleHve ero
KOHCTUTYLIMOHHbIX Mpas MyHKTOM 3 4. 2 CT. 38
1 ctateent 192 VIK PO.

® Onpepenexne KC PO oT 4 mapTta 2004 r.
Ne 145-O 06 oTkase B MPUHATUN K paccMoTpe-
HWIO »kanobbl rpaxkaaHHa A.B. MNpoHs Ha Hapy-
LLieHVe ero KOHCTUTYLMOHHbIX Mpas MyHKTOM 4
4. 4 CT. 47, nyHKTOM 2 4. 1 CT. 53, ctatbamu 74,
85 1 86 YINK PO.

* OnpepenetHne KC PO o1 15 HosA6psa 2007 r.
Ne 762-O-O 06 oTkasde B NPUHATAM K PacCMOT-
peHuto »xxanobel rpaxgaduHa L., JoHraka Ha
HapyLeHne ero KOHCTUTYLIMOHHbBIX NpaB CTaTbs-
mm 53, 86, 195 1 207 VMK PO.
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AnBokatckuii onpoc

Cymecrsyer My 0 pacimMpeHnn HOBbIM
VIIK PO Qepeparsrbivm 3akonom «O06 ap-
BOKATCKOW A€SATEABHOCTH M aABOKAType
B Poccmiickoit ®epepanmny» npas 3amurHu-
Ka 10 y9acTHIO B AOKA3bIBAHNM. DTO CBOETO
poaa mapapokc, 4ro Hoseie YIIK PO
(ct. 51, 86) 1 Deaeparbusiit 3akoH «O06 aa-
BOKATCKOM AEATEABHOCTH M aABOKaType
B Poccuitckoit Qeaepanumn» (cT. 6), mo cy-
TH, HUKAK TIpaBa aABOKATA HE PACIIMPUAML,
IOTOMY 4TO BCe, YTO B HYX HAIICAHO, aA-
BOKAThl ¥ paHblle MOTAM AeAarh. Hampu-
Mep, MpSIMOe YKa3aHiue Ha MPaBo apABOKAaTa
ONpAIIMBATh C MX COTAACHS AMII, IPEATIOAO-
SKMTEABHO BAAACOMMX MH(MOpMaIuen, ot-
HOCSILIENCST K A€AY, O KOTOPOMY aABOKAT
OKa3bIBaeT IOPUAMYECKYIO ITOMOIID (MOATL. 2
n. 3 cr. 6 Qepeparsroro sakona «O6 ap-
BOKATCKOM AEATEABHOCTH M aABOKaType
B Poccmiickoit Qepepampn»), — 910 BCero
AMIIb TPEOAOAEHME MCTOPHYECKOTO TPEA-
paccyaka, 4TO aABOKAT He BIPaBe CO CBU-
AETEeASIMY BCTPEYAThCs, TAKOE HACAEANe CO-
BETCKOI aABOKATYpbL. BeAb HUKTO ¥ HHMKOT-
A2 33aKOHOAATEABHO He 3ampelas aABOKATY
BCTPEYaThCs M 6ECEAOBATh CO CBUAETEASMIA.
AokaszaTeAbCTBEHHOI K€ CHABI PE3YABTATHI
Takux Oecep, Aaske oOpPMAEHHBIE TaK Ha-
3pIBAEMBIM TIPOTOKOAOM OIpOCa, HI paHee,
HI B HACTOSIIIEE BPEMS HE MMEIOT.

Kak TOABKO aABOKATHI CTAAM MaCCOBO
COCTaBASTH MPOTOKOABI OIPOCOB, TAK CPasy
JKe TOSIBYAMCH YTOAOBHBIE AeAa O (paAbCH-
(uxammy apBOKaTAMM AOKA3aTEABCTB. Bep-
xoBubli Cyp PD sty mpaktuky Geictpo
npecek’, Ho B urore u Bepxosusit Cya PO,
n Koucruryumonusnt Cya PO 3anmmaror
COBEPIIEHHO KOHCEPBATUBHYIO MO3MIAIO.
Omu cunTaoT, 9TO Pe3yAbTaT AABOKATCKOTO
Ompoca — 3TO AMIIb OCHOBAHNME AAS TPO-
n3BopctBa pompoca’. Ho me 6oaee Toro!
Cam 1o cebe pe3yabTaT GeceAbl aABOKATA
C HEKMM AMUI[OM He MMEeeT AOKA3aTeAbCTBEH-
HOTO 3HAYeHMs. DTO He TO YTOBBI IAOXO, HO
Takas ke MO3UIMS TPU3HABAAACH M B CO-
BETCKOM YTOAOBHOM Tporecce. Epporeii-
CKMIT CyA IO IpaBaM dYeAOBEKa B AeAe
«Mnpuramsuan npotns Poccmm» caenan
TOMBITKY MTPEOAOAETh HEAOCTATKM POCCHIL-
CKOJf TPaBONPUMEHNUTEABHO MPAKTHUKH, HO
Bepxosupiit Cya PO rtax ak3ormdeckn or-
BEPT 3Ty TOMBITKY, YTO O Hejl, HABEPHOE,
VHTEPECHO TOBOPUTh TOABKO KaK O HeyAdue
EBpOIIeiicKOro paBoCyAus B «IPOTHBO-
CTOSIHMM» POCCHICKOMY'.

KoHeyHO, BO3HMKAIOT BOMPOCH! B CBS3M
C TOPSAKOM TPOBEAEHNMS aABOKATCKOTO
ompoca. B oTHOmeHM AOIPOMEHHOTO B AO-
CYACOHOM TPOU3BOACTBE CBMAETEAS OGBU-
HAEMBII MMeeT IPaBO Ha NePeKPeCcTHBIN
AOIpPOC, OYHYIO cTaBKy (m. 6 4. 3 cr. 6
KouBeHrmu o 3amure npas 4eA0BeKa 1 OC-
HOBHBIX CBOGO0A). AAf mpaBoMepHOCTH
OTAAmeHus B CyAeGHOM CAEACTBHMM TOKa-
3aHNI He SBUBIIETOCS B CYA CBHAETEAS,
AQHHBIX B AOCYAOHOM TPOM3BOACTBE, He-
00XOAMMO, B TOM 4YMCAE, COOAIOAEHME
CAeAOBATEASMM YKA3aHHOTO TPABMAA O Tie-
pekpectHOM Aompoce (ouHoit cTaBke)’. I1oa-
TOMY IPOTOKOABI OIPOCOB MOKHO OBIAO
OBl IPUPABHATH K MPOTOKOAAM AOIPOCOB,
ecAn Obl CTOPOHE OOBUHEHUS PEAABHO
00€ecneunBarOCh MPABO HA TEPEKPECTHbIN
AOTIPOC CBUAETEAS 3alUTHL.

Meskay TeM, aABOKATHI B pSIA€ CAydaeB
XOTST IPUOOIUTE K MATEPUAAAM YTOAOBHO-
rO AeAd IPOTOKOA ONPOCA CBUAETEAS, He
NOKa3biBas CyAy M CTOPOHE OGBUHEHWSA
caMo AMIO. JTO, KOHEYHO, HEBO3MOIKHO,
MOCKOABKY B COCTA3aTEABHOM CYAOIPOM3-
BOACTBE HE MOTYT MCMOAB30BATHCS B Kaue-
CTBe AOKa3aTEeAbCTB MOSCHEHNUS AMIA, KO-
TOpBIE HE MOTYT ObITh IOABEPIHYTBHI Iepe-
KPECTHOMY AONPOCY (32 OTAEAbHBIMM
VICKAIOYEHVSIMI, HATIPUMED, B CAydae CMep-
T AMI[a, OAHAKO BCE ITM HCKAIOYEHUS

AO/UKHBI GbITb 4ETKO IEPEYNUCAEHBI B 3aKO-
ue). Uro kacaercs Koucruryrmonsoro Cy-
Aa PO, to ero mosums cocTout B TOM, 4TO
Cya He BAfIeTCS 3aKOHOAATEAEM, He OYAET
BMEIIMBATECA B 3TU BOIPOCHI, IOCKOABKY
CICTEMa CYAOIPOM3BOACTBA B IIEAOM HOp-
MaAbHO (DYHKIMOHMPYET, ¥ y YYaCTHUKOB
YTOAOBHOTO CYAOIPOVM3BOACTBA €CTb IIPABO
003KaA0BaTh AEVICTBMS ¥ PELIeHNs], C KOTO-
PBIMI OHYM He COTAACHSBI, a paboTaTh C MeH-
TaAUTETOM KOHKPETHBIX CAeAOBaTeAeH, AO-
3HaBaTeAell, IPOKypopoB u cyaeit Koncry-
tyguonssni Cya PO ne Bopase.

Taitnas nncpopmayms

T'oBops 0 AOCTyme apBOKAaTa K TeM MAM
MHBIM CBEAGHMSM, €ro mpaBe COOMPATH
IpeAMeTbl ¥ AOKYMEHTbI, CAEAyeT OTMe-
TUTb, YTO CUTYALMUA YXYAIIAETCA TOA OT TO-
Ad, TIOTOMY 9TO 3aKOHOAATEABCTBO ILIOCTO-
SHHO pacummpser CIeKTp MHpOpMaLui,
OTHOCKMOJ K TaifHaM, a 3(QEKTHBHOTO Me-
XaHu3Ma Aoctyma Kk Heit Her. KoHcury-
yyonnsi Cya PO mo aromy moBoay otme-
4aeT, 9T0 «0COObII MOPAAOK IPEAOCTABAE-
HUS  CBEAGHWH, COAepXKAIyX BpayeGHyIO
TajfHy, MCKAIOYAIOWMII BO3MOKHOCTb €€ II0-
AyYeHNS 110 TPeGOBAHMIO TPETBUX AU U 3a-
IMIIATOI TeM CaMBIM IIPAaBO KasKAOTO Ha
TaitHy vacTHOM Xu3nu (4. 1 cr. 24 Konern-
Ty PD), BMecTe ¢ TeM He mpemATCTByeT
YYaCTHMKAM KaK YTOAOBHOTO, Tak M TIpaxk-
AQHCKOTO CYAOIPOM3BOACTBA B COOTBETCT-
BUJM C KOHCTUTYIMOHHBIM IPYHIUIOM CO-
CTA3aTEABHOCTY M PABHONpPABUS CTOPOH
peaAn3oBaTh CBOE NMPABO HA 3AIUTY BCEMM
cnoco6amy, He 3aNpPELEHHBIMYU 3aKOHOM,
B TOM WICAe TyTeM 3asBAEHNS XOAATANCTB
00 ucrpe6oBarmy TOi MHpOPMAIMU Opra-
HAMY AO3HAHMS U CAEACTBHS, IPOKYPOPOM
nan cypom. OTKa3 B YAOBAETBOPEHNUM XOAA-
TAJCTB He IPEIATCTBYeT YYaCTHUKAM YTO-
AOBHOTO ¥ TPaskAAHCKOTO CYAOIPOU3BOACT-
Ba B AaAbHEJIIEM IOBTOPHO 3asBAATH
MX B CTaAMy CyAe6HOrO pa3bupareAbcTsa,
a TaKkKe HAcTauBaTh HAa [POBEPKeE BBlille-
CTOSIIMMI CYAEGHBIMI MHCTAHIMSIMI 3aKOH-
HOCTH 11 0OOCHOBAHHOCT PeLIeHNH, IPUHS-
TBIX KaK II0 3TUM XOAATAMCTBAM, TaK I B Iie-
AOM TIO Pe3yABTATAM PACCMOTPEHNUS AeAa»’.

Ora mpasosas nosuyus KoncTutyrmon-
Horo Cypa PO dopmarsHo A0CTATOYHO
CHABHASL — BeAb OYAET HENPABMABHO, €CAM
60 THICAY POCCHIICKMX AABOKATOB MOAyYaT
IPOCTO B CHAY CTAaTyca aABOKaTa AOCTYII
K MEAMIMHCKOM, OaHKOBCKOM, HaAOTOBOIA,
TaMOKEeHHO} ¥ Ap. TaiHam. IIpepocrasne-

HJ€ aABOKATaM IpaBa Ha IPAMON AOCTYI
K PacCMATPUBAEMBIM CBEAEHUSIM MOTEH-
MAABHO YPEBATO 3AOYIOTPEOAEHUIMY
M Pe3KUM POCTOM AMCHMIAMHAPHBIX IPO-
n3BOACTB. MaAlocTpammeit, MO aHAAOTIH,
ABASETCA MPABO AABOKATA MOAYYMTH Ha OC-
HOBAHMM OpAEpa CBUAAHME C 3aKAIOYEHHBIM.
B pernonax, rae apBokatam CBUAAHME C CO-
AEPKALMMACS TOA CTPaskell MOAO3peBae-
MBIMM ¥ OGBUHSIEMBIMU TPEAOCTABASIIOTCS
[0 TPEABSBACHMN OpAEpPa, BCTPEYAIOTCH
AVICIMTIAMHAPHbIE TPOM3BOACTBA 1O BOIIPO-
Cy 0 HEOBOCHOBAHHOM, TO €CTb (e3 3aKOH-
HBIX OCHOBAHWIT, IOCENEHNY CAEACTBEHHOTO
uzorsitopa. Koucrurymmonnsit Cya PO
yKa3bIBAeT, YTO B 3aKOHE YCTAHOBAEH MeXa-
HU3M — HEOOXOAMMO 3asIBUTH XOAATANCTBO
mepe) CAeAOBaTeAeM, AO3HaBaTeAeM, Cy-
AoM. Ecay oHy oTkazaam, — 3HAYMT HYSKHO
063KaA0BaTh KOHKPETHOE pEleHUe, a He
YCTAHOBAEHHBIN B 3aKOHE MEXAHU3M AOCTY-
na k vaopmarmn. [Ipu sTom 3aryumesbisa-
ercs TO, YTO OYEBMAHO — 3ITOT MEXaHU3M
BeCbMa CYOBEKTHMBHBIA, Hea((ERTUBHO pa-
6oratompi. Ha arom KomcruryumomHsii
Cya PO mpocto crapaercss He akueHTHpO-
BATh BHMMAaHIE.

OkoH4aHwue cnepyet

Mpu nopgroToBke cTaThi MCNONb30BaHA
CnpaBo4Has npaBoBas cucTeMa
«Koncynbtant Mnioc»

® Konokonos H.A. MapannensHoe apsokart-
CKOe paccnefoBaHue: LieHa ero pesynbraToB
B peasbHOM XW3HW // AQBOKaTckas npakTuka.
2005. Ne 4. C. 12-14; 3XK-lOpwucT. 2005. Ne 21;
Mpuroeop Kypckoro obnactHoro cypa ot 4 mas
2006 r. no yronosHomy fgena Ne 2-4-06 B OTHO-
weHun C., KaccaunoHHoe onpepeneHne
CynebHolt konnerum no yronoBHbIM aenam Bep-
xoBHoro Cyna P® ot 10 aBrycta 2006 r. no yro-
nosHomy aeny Ne 39-006-9 no kaccauyoHHOMY
NPEACTaBMNEHMIO TOCYAPCTBEHHOTO OOBUHUTENS
Ha onpaBAaTenbHbI npurosop Kypckoro obnact-
Horo cyda ot 4 mas 2006 r. B oTHoweHun C. //
Kunnue H.M. YuacTre agBokarta B JokasbiBaHN
no YronosHo-npoueccyanbHOMy kogekcy Poc-
cuiickoinn Depepaumn: COOPHMK CNpPaBO4HO-
mMeToamyeckmx marepuanos. M.: ®IMA PO, 2008.
C. 66-81.

¢ Onpepenenve KC PO ot 4 anpens 2006 .
Ne 100-O 06 oTkase B MPUHATAM K PacCMOTpe-
HUIO »kanobbl rpaxaaHuHa A.A. ByrpoBa Ha
HapyLleHWe ero KOHCTUTYLIMOHHbIX MpaB MyHK-
Tom 2 4. 3 cT. 86 VIK PO.

7 Cwm. TocTaHosneHne Esponeitckoro cyna
no npasam 4enoseka oT 11 gekabpa 2008 r. no
neny «Mupunawsunu (Mirilashvili) npoTtus Poc-
cumn», »xanoba Ne 6293/04 (panmxecT onyonum-
KoBaH B mapaHum «bionneteHb EBponenckoro
Cyna no npaBam 4enoBeka». 2009. Neo 4);
[ToctaHosnenve [lpesvpgnyma BepxosHoro
Cyna P® o BO306HOBMEHMM MPOW3BOACTBA MO
YrofioBHOMY Aieny BBWIY HOBbIX 0OCTOATENLCTB
oT 20 aHBaps 2010 r. Ne 111K10.

8 MogpobHee cM. KunHuc H.M. OcobeHHocTn
NMPUMEHEHNA MHCTUTYTA OrfalleHns nokasaHuit
notepnesLlero v camaetens (cT. 281 VK P®)
C Yy4eToM MpaBoBbIX MO3uUMIA EBponeickoro
cyfa no npaeam Yenoeka // Lex Russica. 2010.
Ne 3. C. 491-512.

? Onpepenerus KC P®: oT 23 nioHa 2005 r.
Ne 300-O 06 oTKkase B MPUHATAM K pacCMoTpe-
HUMIO »kanobbl rpaxpaHvHa E.B. MHo3emueBa
Ha HapylleHue ero KOHCTUTYLMOHHbBIX Mpas
ctatbeit 61 OcHoB 3akoHopatensctea P® 06
OoXxpaHe 300pO0BbA rpaXkAaH. Takxke cM. onpefe-
nexna KC P® ot 30 ceHTsbpsa 2004 r. Ne 317-O
06 oTKase B MPUHATUM K PaCCMOTPEHUIO
xanobbl rpaxgaHuHa AWM. JlambuHa Ha Hapy-
LLIEHNE ero KOHCTUTYLIMOHHbIX npas ctatber 102
Hanorosoro kopgekca P®; ot 25 aHBaps 2007 T.
Ne 74-O-0 06 oTkase B NPUHATMN K pacCMoTpe-
HUo »kanobbl rpaxaanuHa K.H. JlyraHuesa
Ha HapylUeHWe ero KOHCTUTYLMOHHbIX Mpas
YacTblo 1 cT. 121 ApbutparkHoro npoueccyanb-
Horo kogekca P® wu lNocTtaHoBneHuem [Npasu-
TenbcTBa PO oT 26 dhespans 2004 r. Ne 110; o1
19 monga 2007 1. Ne 483-0-0 06 oTkase B npu-
HATUM K PAcCCMOTPEHMIO »Xanobbl rpaxnaHnHa
A.A. CyxaHOBa Ha HapylLUeHWe ero KOHCTUTY-
LUMOHHBIX NpaB NyHKToM 3 4. 4 cT. 61 OcHos
3akoHopatensctBa PO 06 oxpaHe 300pOBbs
rpaxaaH [B aaHHOM onpepgeneHun CoaepXxmnTcs
nonesaHoe Ang nNpaBOMPUMEHUTENBHOM Mnpak-
TUKW yKagaHve Ha TO, YTO afBoKaT «He NMLLEH
BO3MOXXHOCTW TMOMy4nTb COCTaBAfAOLLIME Bpa-
4ebOHylo TarHy cBefeHus o6 okasaHuM Meau-
umMHckor nomowun 3.B. Kynuk — mpu ycnosun
npeabsABneHVa B opraH 34paBoOXpaHeHus
Hagnexalle OOPMIEHHbIX OOKYMEHTOB, MoA-
TBEPXKAAOLLMX €ero MOMHOMOYMA KaKk 3alumT-
HWKa aHHOW rpaxkaaHku»]; oT 17 noHa 2008 r.
Ne 434-0O-O 06 oTKase B NPUHATUM K PacCMOT-
peHuto kanobbl rpaxgaHvHa K.C. Ky3bMUHbIX
Ha HapylleHVue ero KOHCTUTYLIMOHHbIX Npas
nonoxennamn cT. 10 TaMOXXeHHOro Kopekca
P®; ot 21 okTabpsa 2008 r. Ne 528-O-O 06
OTKase B MPUHATUM K PACCMOTPEHUIO >Kanob
rpaxgaHuHa A.A. MynnuHa Ha HapyLleHne ero
KOHCTUTYLIMOHHBIX MpaB MOMOXeHVUaAMKU CT. 9
®epepansHoro 3akoHa «0O6 uKHdopMaumn,
MHAOPMALMOHHbBIX TEXHOMOMVAX 1 O 3alyute
MHopmMaummn» 1 cT. 53 deaepanbHOro 3akoHa
«Q cBAsn»; o1 29 aHBapsa 2009 r. Ne 3-O-O 06
OoTKaze B MPUHATUM K PaCCMOTPEHMIO »anoobsl
rpakaaHvHa H.IM. Myuwkosa Ha HapyLLeHne ero
KOHCTUTYLIMOHHBIX Npas ctatbamu 3, 5, 6 1 9
®epepanbHoro 3akoHa «0O6 MHGOpMauUuu,
NHAOPMALMOHHBIX TEXHOMOMUAX 1 O 3almuTte
MHopmMaummn» 1 ctatesamu 8 n 9 GepepanbHOro
3aKkoHa «O nepcoHanbHbIX AaHHbIX».
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IvcuunnuHapHas npakTuka
ApnBokaTckon nanatbl . MockBbl,

acrosumit COOPHUK, COCTABUTEAEM ¥ OTBETCTBEHHBIM PEAAKTOPOM KOTO-

poro asasgerca H.M. Kumnnc, Beimen B m3pateanctse «Hosas roctu-

sy B 2011 1. D10 M3paHME MPOAOAIKAET cepuio myOAmMKamyit AABo-
KATCKOI maratTel I. MOCKBBL. B COOpHMK BKAIOYEHBI 0OABIIAS 9ACTh 3aKAIOYE-
unmit KBaandurammonnoit komuccun u pemenuit Cosera AABOKaTCKOI
naaaTsl T. Mocksel, BeiHeceHHbIX B 2005 T., a TakKe CyAeGHbIE aKThI, €CAM
pemenns Cosera 6bian 063karoBarsl apBokatamu B cya. CO0pHUK cHAGKeH Te-
MaTHYeCKUM yKa3aTeAeM, B KOTOPOM AaHbI CChIAKM Ha HOpMbl DepeparbHOro
3akoHa «OG6 aABOKATCKOW A€ATEABHOCTM M aABokatype B Poccuiickoit
Qepepagnn» n Koaexca mpodeccnoHarbHOM 3TURYM aABOKATA, HA NPEAMET
COOTBETCTBMSA KOTOPBIM OIEHMBAAUCH AEHCTBUS (Ge3AeiiCTBME) AABOKATOB MO
KOHKPETHOMY AMCIMIAMHAPHOMY TpPOu3BOACTBY. COOpHMK TMpPU3BAH MOMOYb
apBokaTaM 3(GEKTMBHO 3amMIjaTh CBOYM MpaBa B AMCIMIAMHAPHOM MpO-
M3BOACTBE, OH TaKKe MPeAHA3HAYEH AAS MCTOAB3OBAHUS B PabOTe AMCIMIAK-
HAPHBIX OPraHOB aABOKATCKuX maraT cy6wekroB PD. Marepuaasr c6opHyka
MOTYT ObITh MOAE3HBI M MHTEPECHBI HAYIHBIM COTPYAHMKAM, TPEMOAABATEASNM,
ACIIMPAHTAM ¥ CTYAEHTAM IOPMAMYECKUX BY30B, & TAKIKE BCEM MHTEPECYIOIMMCS
npodecCcHOHAABHOI ITUKOI aABOKATA.




