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OT PEJAKIUU

YBaxkaembie ynTaTE !

B TpeTheM BHITTyCKe HAIIETo U3/IaHKs MbI TIPEICTAB/ISIEM BaM /IBa TIOCTAHOBIEHNH,
OTpaKaloIIUX TMpeleZeHTHYIO TIPaBOByIo mo3uiiuio EBpormetickoro Cyza mo mpa-
BaM 4eJIoBeKa, KOTopasi 6yZeT MHTEpPeCHA IIPABOIIPUMEHUTEISIM B pAMKaX YTOJIOB-
HOTO Tpoliecca, a TaKKe B YacCTH 3allUTHI ITpaBa Ha BO3MeILEHUE BpeJa JIHUIaM,
MTOCTPAZABIINM OT AHTUTEPPOPUCTUYECKUX OITEPAITHH.

Hlauaweunu npomus I'epmarHuu
[Schatschaschwili v. Germany] (scanoba N2 9154,/10)

ITo denty donyuieHo HapyweHue mpebosaruii cmamsu 6 KongeHyuu.

ITo meny o6:xamyeTcss HEBO3MOXXHOCTB ZIOTIPOCa OTCYTCTBYIOIINX CBUZIETENIEH, YbU
MIOKa3aHUs UMEJTH CYIIeCTBEHHOE 3HaYeHNUeE /IJIsT OCY’K/EHUs 3asIBUTEIS.
O6cTosTENBCTBA /IeN1a, TOCTYKUBIIIME OCHOBAHMEM /11 oOpareHus B EBpomelickiii
Cyz, 6butn crepyromymMu. Cyz IepBOM MHCTAHIIUM TIPY PAaCCMOTPEHUH YTOJIOBHOTO
Jena 1o ¢akTy rpabeka, COBEPIIEHHOTO MPU OTATYAIOIIUX BUHY OOCTOATETbCTBAX
BO B3aHMMOCBSI3M C BEIMOTaTETLCTBOM, COC/IAJICH, B YaCTHOCTH, HA CBUAETEIbCKUE
TOKa3aHUsA ZIByX TIOTEPIIEBINNX, JaHHbIE B TIOMUIUY HA CTA/IK TIPEABAPUTETHLHOTO
paccieZioBaHus. DTU OKa3aHUA ObUTH OIVIAIIEHB! B CyZle TIPU PACCMOTPEHUH Jleia
B OTCYTCTBHE CaMHUX CBUZIETEIBHUI], BEPHYBUIUXCSA B JIATBHMIO M OTKA3aBIIUXCA OT
JIMYHOTO y4YacTHsI B paccMaTprBaeMoM Jeste. EBpornetickuii Cyz, ykas3as Ha TO, YTO
OTCYTCTBHUE «yBOKUTETLHOMN MIPUYMHBI /I HETBKU CBUZIETEIIS, XOTSA caMo 110 cebe 1
He MOXKET UMETD PEIIAIONIEro 3HauYeHns A1 KBamuduKamu cyZie6Horo pa3bupa-
TEJILCTBA KaK HECIIPaBeZIMBOIO, TEM He MeHee SIBIAETCI BaXXHBIM (aKTOPOM, KO-
TOPBII CJIEZYET COTIOCTABUTh ITPU OLIEHKe OOIIel CIpaBeAIMBOCTU CyAeOHOrO pas-
6upartenbcTBa». EBpomnetickuiM CyZioM TIPU pacCMOTPEHUH KamoObl ObUT IPUMEHEH
«recT Ab-XaBajka», B X0/ie KOTOPOTO PEIIaIICh CIEYIOIIHE BOIPOCHI: UMETHCh JIU
YB&O)KUTEJIbHBIE TIPUYMHBI /TSI HESBKY CBUZIETELHHUIL B CyZieOHOe pa3brpaTeibCTBO,
OBbUIM JIU TIOKAa3aHUA OTCYTCTBYIOIINX CBUAETENbHUL] €IMHCTBEHHBIM WJIH Pellaio-
M OCHOBaHUEM JIJIsI OCYKIEHMS 3aIBUTEJIs, UMEJTHCh JIM IOCTaTOYHbIE YPAaBHOBE-
muBatorye GpaKTophl, KOMIIEHCUPYIOIHE TPEMATCTBYS, C KOTOPHIMU CTATKUBajIach
CTOpOHA 3aIUTHI? B pe3ysbTare Mccie0BaHUsA OOCTOATENBCTB Zlejla Y TOSCHEHUH
ctopoH EBporeiickuii Cyz mpUIiies K BBIBOJY, YTO «OTCyTCTBHE BO3MOXHOCTH /IO~
mpoca 3asBUTENIEM WIN UHBIM 06pa30oM /IBYX CBUZIETEIHHUI] Ha JIFOO0M CTaZiuy pas-
GupaTebCTBa CAesao Cyae6Hoe pa3brpaTENbCTBO B IIEJIOM HECITPABEIUBBIM.

Apmanu la Cunsea npomue CoeduneHHoz20 Koponegcmaa
[Armani Da Silva v. United Kingdom] (scanoba N2 5878/08)

ITo deny He 6bL10 donyuleHo HapyueHust mpebosanuli cmambu 2 KongeHyuu.

[IpexmnonaraemMoe yKJIOHEHWE OT NpoBeZieHUs 3QPeKTUBHOIO paccielOBaHUA
yOuiicTBa 4eloBeKa, OUTMOOYHO OMO3HAHHOTO B KayeCcTBe II0J03PEBAEMOrO B
Teppopu3Me.

3asBUTEbHULIEN IO /1Ny SBJISIACH POACTBEHHUIIA YeIOBEKA, KOTOPBIH ObLI OIITH-
OGOYHO OTO3HAH B Ka4eCTBe I0/[03PEBAEMOTO B TEPPOPU3ME U 3aCTPEIEH COTPYA-
HUKaMU CIEIUATBHOTO aHTUTEPPOPHUCTUYECKOTO TIoZpaszieieHns B T. JIOHZOHe.
JlaHHOEe [1e/10 BOLLIO B KOPIIyC IpeLefeHTOB «aHTUTEPPOPUCTHYECKON HAIpaB-
JIEHHOCTH», KOTOPBIHA MocTeneHHo ¢popmupyercs EBponeiickum CyzoM, CTaIKU-
BAIOIINMCS C OIIPe/IEIEHHBIMU TPYAHOCTAMU, BEI3BAHHBIMYM CAMUM BO3HUKHOBE-
HUEM TaKOTO SIBJIEHUs, KaK TeppopU3M. PaccMaTprBas HacTosAlee U MoJ00HbIE
emy zena, EBpomneiickuii Cyz uccieayeT BOpockl 3¢ (PpeKTUBHOCTY ILUIAaHHUPOBA-
HUS Y TIPOBEJIEHUS CIIEeLONepalyii CHIOBBIMUA CTPYKTYPaMH, a TaKXKe KOHTPOJIS
3a MPOBEZIEHHEM CITacaTeNbHBIX oreparyii. CyZIoM MOJHUMAIOTCS BOIIPOCHI HEOO-
XOAWMOCTH TIPUMEHEHHUS CHIbI COTPYAHUKAMU OTPSIOB CIIENNAJIbHOIO Ha3Have-
HUS B XO7le TIPOBEJIEHNSI KOHTPTEPPOPUCTUYECKUX OTEPAIUil U COPa3MEPHOCTH
STOU CWJIBI TIPEAIIOIaTaeMOM OTTaCHOCTH ITOZI03PEBAEMOTO JIUIIA.

Heo6X0A¥MO OTMETHUTh TIO3UIIUIO BJIAcTel TOCyJapCTBa-OTBETYMKA B OTHOIIE-
HUY BO3MeIeHNs Bpesa, IPUYMHEHHOTO POJCTBEHHUKAM youToro. [Tocie moj-
TBEPKAEHUs B YCTAHOBJIEHHOM TOPSIIKE HEMMPUYACTHOCTH YOUTOTO K TEPPOPH-
CTUYECKOH JIeTENbHOCTH OQHUIIMATbHBIE OPTaHbl IyOINMYHO NMPU3HAIN, YTO OH
o ommbOKe 6bUT YOUT COTPYZHUKAMU CclelTozApaszgeneHus. [IpescraBuTens mo-
JIUITUY TMYHO 06paTUiICA ¢ U3BUHEHUEM K CEMbe YOUTOT0, CaMO BEZIOMCTBO IPO-
M3BEJIO TOOPOBOBHYIO BBHILIATY /I TMTOKPHITHUA GUHAHCOBBIX HYXK/, POJICTBEH-
HUKOB MOTHOIIETO U M0 MPEAbABIEHUIO TPAXKAAHCKO-TTPABOBBIX TPEOOBaHUM O
KOMITEHCAIMH yilepba WieHaMU CEMbH, COTVIACUBIIUCH Ha I0CyAeOHOe yperyu-
POBaHUE C BBIIUIATON HEPACKPHITOM CYMMEI B KAYECTBE KOMITEHCAIIHH.
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EBPOIIEVICKUM CY]] 1O ITIPABAM YEJIOBEKA
BOJIBIIIAS TTAJIATA

Jeino «lavamBuin
(Schatschaschwili) mpoTtus
T'epmanun»'

(Kanoba N2 9154/10)

e. Cmpac6ype, 15 dexabps 2015 .

[To peny «IllavamBunu npotus ['epmanun» EBpo-
neiickuii Cyz 1o mpaBaMm 4dejioBeka, 3acezasn bosbiioi
[Tanartoii B cocTase:

Iuna InunsmanHa, IIpedcedamensa Boavuwioll
Ilanamet,

WNmnne Kapakar,

Anpiparma [1latio,

Jlyunca Jloneca I'eppa,

[TauBu Xupses,

Ilparomtoba ITomoBuya,

Homns! Lonopus,

Kpuctunel [lapgaioc,

Awnrenvku Hyccbeprep,

IOmuu JladpdpaHk,

XeneH Kenep,

Angpe Ilotonkoro,

[Toma MaxoHu,

Banepus I'puiiko,

oruautoca Kypuca,

Vona ®puzpuka Keénbpo, cydetl,

a Takxe Ipu yyacTuu JlopeHca Dpiu, 10PUCKOH-
cynvma Cyoa,

paccMOTpEB ZeJI0 B OTKPBITOM CJIyIIaHWM 4 MapTa
u 8 okTs6psa 2015 1.,

BBIHEC B MTOC/IeHUHN M3 YKa3aHHBIX JHeH cieayto-
mee [TocTaHOBIIEHUE:

1. Jleno 6bIIO0 MHUITMUPOBAHO Xanoboii
N2 9154/10, noganuou npotuB PemepaTuBHOU

! TlepeBog c anrmiickoro sA3bika E.I'. KosbioBa.

2 Hacrosiiee ITocTaHOB/IeHYE BCTYTIHIO B city 15 mexabpst 2015 T.
B COOTBETCTBUU C TOJIOKEHUAMHU IyHKTA 1 cTaThu 44 KOHBEHIUHU.
[TocTaHOBIEHNE MOXKET OBITh MOABEPTHYTO PEAAKTOPCKOM IPaBKe
(npumeu. pedakmopa).

Pecniy6suku T'epmanus B EBponetickuii Cyz mo mpa-
BaM yenoBeka (ganee — EBponeiickuii Cyz) B COOT-
BeTCTBUU co cTaTthelt 34 KoHBeHIMU 0 3a1[uTe NpaB
YyeJI0OBEKA U OCHOBHBIX ¢B000Z (zanee — KouseHnusa)
rpakaaHuHoM I'py3uu CBuazau lavamsuau (Swiadi
Schatschaschwili) (manee — 3asBuTenp) 12 dpeBpassa
2010T.

2. TlucbmoMm oT 29 aekabps 2013 r. agBoKar 3as-
BUTesA cooburun EBpomnetickomy Cyzy, 4YTO COIIacHO
WHGOPMALHH, TTOJYIEHHON UM OT 3asBUTEJIS, HACTO-
smee uMs mociaennero Apranaun CrucBazaze (Avtandil
Sisvadze). 14 suBaps 2014 r. EBponeiickuii Cyz peko-
MeHZI0BaJI CTOpOHaM COXPaHUThH 3a JieJIoM Ha3BaHUe
«lavamBuau NpoTus I'epmaHun», Tak Kak JaHHOe
Ha3BaHUE COOTBETCTBOBAJIO UMEHHU 3asABUTENA B TOM
BU/IE, B KOTOPOM OHO QUTYPUPOBAJIO B PENIEHUAX
BHYTPUTOCYJapCTBEHHBIX CYZI0B, a TAK)XXE B JKanobe,
nozanHoi B EBponetickuii Cyz.

3. VHTepeck! 3asBUTENA, KOTOPOMY ObLIa OKa3a-
Ha opujudeckasd MoMolub, npezcTasiaan X. Matiep-
Mesc (H. Meyer-Mews), afBOKaT, MIPaKTUKYIOIIUI
B T. BpeMene. Biactu 'epMaHuy ObUIH MTPeACTABIEHBI
CBOUMM TIpeZicTaBuTeNsaMu npu EBpormetickom Cyze
A. Burtunr-®orens (A. Wittling-Vogel), X.-I. Bepenc
(H.-J. Behrens) u K. Bep (K. Behr).

4. Ccpurasch HA MOAMYHKT «d» IMyHKTa 3 cTaThbu 6
KoHBeHIMY, 3asIBUTENb YTBEPKAAN, YTO pa3bupareb-
CTBO IO €T0 JIeJTy He ObUIO CIIPAaBEATMBBIM, TOCKOIBKY
HU Ha OJHOM CTaZuu IPOU3BOACTBA IO €ro Aeay HU
€My, HU ero aZIBOKaTy He OBLIO MpeAoCTaBIeHO BO3-
MOXXHOCTHU JIOIIPOCUTD MTOTEPIIEBIINX U eANHCTBEHHBIX
HeIoCpeCTBeHHBIX CBU/eTeNel IpecTyIUieH s, Ipe-
MIOJIOXKUTETBHO COBEPIIEHHOTO UM B I. [ETTUHTEHE
(Gottingen) B ¢peBpasne 2007 roga, Ha MOKA3aHUAX
KOTOPBIX [ETTUHTeHCKUI CyZ 3eMJIK OCHOBBIBAJI BHIHE-
CEHHBIN 3aABUTENI0 OOBUHUTENbHBIN PUTOBOP.

5. XXanoba OplIa mepeAaHa Ha pacCMOTpPEHUE
[Iaroit Cekuuu EBpometickoro Cyza (myHKT 1 mpa-
Buiaa 52 Permamenta Cyza). 15 auBapsa 2013 r. xxaino-
6a 6bIa KOMMYHUIIUpOBaHa BJIAcTAM [epMaHUM.
17 ampensa 2014 r. [TanaTa, co3zanHas B paMkax IIaroit
Cekuumy, B cieayromeM cocrase: Mapka Buurepa,
[Ipeacenatens, Aurenuku Hyccbeprep, BomrtbsiHa
M. 3ynanunda, Aunsl [Taysp-Popz, ArHB FOZKOBCKOH,
Xeneus! fAxaepbiom u Anerra Ilefixana, cyAel, a Tak-
e npu ydyactuu Cexkperapsa Cekuuu Cyza Kinayauu
BecTepAuiik,— ZIMHOTIACHO OOBABUIA JKAI00y YacTHY-
HO IpHeMJIeMOH [ pacCMOTpPeHHUS IO CYLIeCTBY
u BeiHecs1a [TocTaHoBIeHMe 110 Aeny. [1AThio rosiocamu
«3a» U IByMA — «IIpOTUB» [lasaTta noctaHoBuUIa, YTO
B HACTOSAIIEM Jlejie He ObLIO JOMYIIEeHO HapylIIeHUs
myHkTa 1 craTbu 6 KoHBeHIIMM BO B3aUMOCBA3U C MOJ-
IIYHKTOM «d» TIyHKTa 3 cTaThu 6 KOHBEHITUH.

6. 15 utona 2014 r. 3adgBUTeNb OAAJN XOAaTal-
CTBO O Iepeziaye Jiejla Ha paccMoTpeHue bosbImnoit
[TanaTsl EBpomeiickoro Cyza B COOTBETCTBUU CO
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cratbeli 43 KonBeHIuu u npasuioM 73 PernameHnTa
Cyza. 8 centsabps 2014 r. xojaerus, cosgaHHas
B pamkax bosbimoit [TanaTel, yZoBieTBOpUIA aHHOE
XoZlaTalCTBO.

7. B cooTBeTCTBUM € TPeOOBAHUSIMU IyHKTOB 4 U 5
crtaTbu 26 KoHBeHIMu u npaBuia 24 PermameHTa
Cyza G6bL1 ompejenieH cocTaB Bosbio# [TanaTe
EBpometickoro Cyza. Ha 3aka04uTebHOM COBe-
IaHUM 3amacHble cyabu Vo ®puapux Knénbpo
u Auzapam [latio 3aMeHWIH Vozemna KacageBans
u N3zabenb Beppo, KOTophle HE UMEIU BO3MOXKHO-
CTU NIPUHATH yYacTHUe B JalbHelIIeM pacCMOTPeHUN
fena (myHKT 3 npaBwia 24 PernamenTa Cyza).

8. 3aaButesb U BIacTu I'epMaHuu nojanmm MeMo-
paHAYMBI 1O cyllecTBy Aena (MyHKT 1 mpaBuia 59
PernamenTa Cyza). Kpome Toro, EBponeiickuii Cyz
MOJIYYWI KOMMEHTApUU TPeTbell CTOPOHBI, BjacTeil
Yemickol Pecnybsuku, KOoTOpbiM IlpeacegaTenb
Bosbimnoii IMTamatel EBponeiickoro Cyza 3 HOAOps
2014 r. paspemwi nIpeACTaBUTh TIMCbMEHHEIE 3aMe-
yaHusa (IyHKT 2 cTaThbu 36 KOHBEHIIUU U MTYHKT 3
npaBwia 44 Pernamenta Cyza).

9. Bnactu I'py3uu 6bUIHM TPOUHGOPMHUPOBAHEI
0 TIpaBe MPUHATH y4acTUe B MIPOMU3BO/CTBE IO JKaJlo-
6e (myHkT 1 cratbu 36 KOHBEHIIMH U MYHKTH 1 1 4
npaBuia 44 PernamenTta Cyza), HO He U3BABUIU
>KeJIaHWS BOCIIO/Ib30BaThCS CBOUM IIPABOM.

10. 4 mapTa 2015 r. Bo /IBOp1ie IpaB 4esnoBeKa
B CTpacbypre COCTOSJIOCh OTKPBITOE CJIYIIaHUE IO
HacTosAleMy ey (IyHKT 3 mpasuia 59 PernmameHTta
Cyna).

B 3acegzanuu EBponeiickoro Cyza IpHUHAIHA y9acTHe:

(a) co cmopombt enacmetl lepmanuu:

X.-W. BepeHc, coTpyaHuk ®esepaabHOr0 MUHU-
CTEpPCTBA IOCTULIMH U 3aLIUTHI MOTpebUTeNeH, npeo-
cmasumens T'epmanuu npu Eeponetickom Cyde no npa-
8am uesogekda,

X. Batirep (H. Satzger), mpodeccop yroIoBHOIO
npaBa B MIOHXEHCKOM YHUBEPCUTETE,

®. ITummepmanH (F. Zimmermann), TOMOITHUK TI0
[IpaBOBBIM BOIIpocaM B MIOHXEHCKOM YHUBEPCUTETE,

X. etmonwg (H. Paetzold), corpyanuk depne-
PaJbHOT'O MUHHUCTEPCTBA IOCTUIIMHN U 3aLIUTHI IOTPe-
ouTenei,

K. Teretxodd (C. Tegethoff), cyansi, MUHHCTEPCTBO
octrnmy 3emnn HwxaAA CakCOHUA, COBETHUKY;

(b) co cmoponbl 3assumens:

X. Maitep-MeBc, afiBOKaT, npedcmasumenbs,

A. PotTep (A. Rotter), afBOKar,

1. Jlam (J. Lam), aZiBOKAT, COBEMHUKLL.

EBponetickuii Cyz 3aciyiian BEICTYIUIeHUs Matiep-
Mesca u bepeHca, a Takke UX OTBETHI Ha BOIIPOCHL.

I. OBCTOATEJ/IbCTBA JEJIA

11. 3aasutens poguica B 1978 rogy. Ha MmomMeHT
ToziauH *Kano0bl B EBponetickuti Cyz OH coiepKaIics Moz

crpaxeii B Pocziopdekoii (Rosdorf) TropeMe B l'epmaHui.
B HacToAmee BpeMA OH NMPOXWUBAaeT B I. Xallypu
(Khashuri) /mocenke Cypamu (Surami) B I'py3umu.

1. [Ipectymienue, coBeplIeHHOE
B I. Kacceise (Kassel)

12. Beuepom 14 okTs16ps 2006 r. 3aABUTENH U He-
yCTaHOBJIeHHOe Julo orpabwmm L. u I., ABYX rpax-
JaHoK JIUTBBE, B 3aHMMAaeMOHl UMM KBapTUDPe B
r. Kaccerne.

13. lIpecTynHUKaM OBLIO M3BECTHO O TOM, YTO
KBapTHPA UCIOJb30BaJNaCh AJA 3aHATHUA IPOCTUTY-
1IMei, ¥ OHU NIpeZIoJaraiy, YTo JKeHIUHBI XPaHWIN
B Hell CBOU IleHHbIe Bellu U HaJIMUHble eHbI'U. PaHo
YTPOM OHU TPOILTH MHUMO KBapPTUPH U yOeaMINCh
B TOM, YTO B Hell He ObUIO HU KJIUEHTOB, HU CyTEHe-
pa. Bckope mociie 3TOro OHU BEPHYIHUCH, TIO3BOHWIU
B IBEPH U, KOTZA L. OTKpELIa UM JBepb, HeUTpanuso-
Bayu ee. 3aABUTeJb HAIPaBWI Ha JKEHIIWH I'a30BBIi
MTUCTOJIET, OYEHD ITOXOXKUM Ha HACTOSIINHI, ¥ YTPOXKaI
yOUTD UX, €CJIM OHU HE CKAXKYT, I7le XPaHAT AeHbIH.
[Toka ero mozieIbHUK MIPUCMATPUBAJ 32 XKEHIITMHAMU,
3asIBUTEJb YACTUYHO cOOpas B KBAPTUPE U YACTUYHO
3acTaBUJI XKeHIIUH oTgarh eMy 1100 eBpo u mecTs
MOOWIbHEIX Tesle(OHOB.

2. IIpecTymienue, coBepuieHHOE
BTI. [éTTHUHTEHE

14. 3 dpeBpasa 2007 . 3agBUTENb BMECTE C COY4ACT-
Hukamu orpabwiu O. u P., 1ByX rpakzaHok JlaTBuy,
BpEMEHHO MPOXXUBABIUX B [epMaHuu U paboTaBIIMX
MIPOCTUTYTKaMU, B UX KBapTHUpe B I. [ETTUHTreHe.

15. Beuepom 2 ¢peBpass 2007 1., 3a IeHb 0 COBED-
IIeHWs MPECTYIUIEHUSA, OJUH U3 COyYaCTHUKOB 3aBU-
Tesd BMecTe ¢ R., 3HakoMmoro ¢ O. u P., npouuti Mumo
KBapTUPHI MocaeAHux B I. [éTTuHreHe. OHU XOTeNIU
MIPOBEPUTD, OBUIN JIV KEHIIUHBI €JUHCTBEHHBIMU MPO-
KUBAKOIUMU B KBapTHUpe, XPAHWIM JIU B Hell 1leHHbIe
Bell[{, ¥ 0OHAPYKWIN Ha KyXHe ceiid.

16. 3 ¢peBpansa 2007 r., npumepHo B 20.00, 3a1BuU-
Teslb BMecTe ¢ B. mpoHuku B kBapTupy O. u P., peg-
CTaBUBIINCH TOTEHIIMANBHBIMY KIMeHTaMu. Eille o1iH
COYYaCTHUK OXXWZAJ UX B aBTOMOOWIIE, IPUIIapPKOBaH-
HOM BO3Jie 3/[aHUA, B KOTOPOM OblIa pacmoioxkeHa
KBapTHUpa, a HAXOAWICA HalpoTUB ZioMa. OKa3aBIINUCh
BHYTPU KBapTUPHIL, B. ocTat 3 KypTku HOX. P. oMb
Tasachk c6exaTh OT HAMaJaBIINX, CIPHITHY/IA C 6a-
KOHa, pacloJIoKeHHOr0 IPUMepHO B [IBYX MeTpax
OT 3eMJin, 1 6pocuach 6exaTh. 3asIBUTENb TIPBITHYI
cjleZioM 3a Hel, HO IIpeKpaTus IpeciefoBaHue depes
HECKOJIbKO MHUHYT, KOT/la Ha y/Iulle IOABWINCH IIPO-
XOXKUe. 3aTeM OH MO3BOHWI M0 MOOUIBHOMY Tenedo-
HY COY4aCTHUKY, KOTOPHIY K/Jal ApyTroi — HallpOTUB
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3/laHKA, B KOTOPOM HaXOJWJIAaCh KBApTHUPA KEHIIUH,
4 pacckasaja eMy, YTO OJHa U3 KeHIUIUH CIPBITHY-
ja c 6aJKoHA, U OH He CMOT JIOTHATh ee. 3asgBUTEIb
COIVIacoBaJI C NOZeIbHUKAMM MeCTO BCTpeUH, Te OHU
3abepyT ero Ha aBTOMOOWIE IIOC/Ie TOTO, KaK B. IOKU-
HET KBapTUPY U IPUCOEANHUTCA K HEMY.

17. Tem BpeMeHeM B KBapTupe B. ipeozosies conpo-
trusieHue O. U yrpoxas 3ape3aTs ee, eI OHa He pac-
CKaXXeT eMy IIPO MeCTO XpaHeHUs IeHeT U He OTKPOET
ceti¢. Omacasich 3a CBOIO *KU3Hb, O. OTKpbLIa celid,
B KoTopoM B. Hamesn 300 eBpo, U niepeziasa MpecTylHU-
Ky AeHbI'M U3 KolllesbKa B cymme 250 eBpo. B. yiern u3
KBapTHUpHI mpuMepHo B 20.30, 3a6paB A€HbI'H, MOOWIb-
HBIN TesedoH P., a TakKe cTalOHAPHEIH TesnedoH,
HaxoAuBIIHMMicA B KBapTupe. Coy4yacTHUKYU U B. Ha
aBTOMOOWIE 3abpany 3aABUTEIA B YCJIOBIEHHOM Me-
cre. [Ipumepno B 21.30 P. BepHyace B KBapTUpYy, rie
no-npexxHemy Haxogunacs O.

18. O. u P. Ha ciezyromee yTpo ocjie COBEpIIeH-
HOTO MPECTYIUIEHUS paccKasaiu O CIyIHUBIIEMCA UX
cocenke E. VMcnyraHHble, OHU yeXalu U3 KBapTUPHI
B TI. [ETTMHreHe ¥ HeCKOJIbKO IHEH XXWIN y CBOel 1o/I-
pyTH L., oiHOM 13 ’KepTB IpeCTYIUIEHN, COBEPIIEHHOI0
B I. Kaccesne, KOTOpOI OHM Tak)Xe pacckasautu IoJ-
POOHO O MpeCTyIUIEHNU Ha CIEAYIONUIUN eHb MTOCe
€ro COBEPIIEHNUS.

19. 12 ¢peBpansa 2007 r. L. coobuimia B IOTUIHIO
0 IIpeCTyIUIeHUH, COBepIleHHOM B oTHomeHuu O. u P.
BT. Tértunrene. B nepuog ¢ 15 mo 18 peppans 2007 T.
noTepnesiye O. ¥ P. HEOZHOKPATHO JOTPAIIUBAINCH
MOJTUIIMEN TI0 TTOBOAY mpowusomezniero 2 u 3 pespa-
s 2007 r. Ha zjompocax oHU COOOINAMH U3/I0KEHHYIO
BHIIIIE BEPCUIO COOBITHI. COTPYAHUKY TOTUITUHU TIPO-
BepWIM AOKYMeHTHl y O. 1 P. ¥ ycTaHOBWIU, YTO UX
paspelieHus Ha TPOXUBaHUE U paboTy B lepmaHuu
COOTBETCTBOBAIU MUTPALIIOHHOMY U TPYyZOBOMY 3a-
KOHOZATENbCTBY ['epMaHuu.

20. TToCKOMbKY CBUZETENBHUIIBI Ha J0Mpoce CO00-
UM, 9YTO OHU B OJMKalilliee BpeMs cOOUpaIKCh
BepHyThcA B JlaTBulo, 19 despana 2007 r. o6BUHU-
TeJb IPOCUT CAeACTBEHHOTr'O CyZbI0 JOIIPOCUTD CBU-
JeTeNbHUL JUIA TT0y4eHUA JOCTOBEPHBIX [TOKa3aHU,
KOTOpbIe MOTJIU OBITH UCIIOh30BAHHI B JabHEHIIIEM
cynebHoM paszbuparenbcTBe («eine[r] im spateren
Hauptverfahren verwertbare[n] wahrheitsgemafse[n]
Aussage»).

21. HemHoro no3xe, 19 ¢eBpana 2007 1., O. u P.
OBUTH TOTIPOIIIEHEI CIEICTBEHHBIM CYbei, KOTOPOMY
OHU BHOBb PACCKa3aau U3JI0XEHHYIO BHIIIE BEPCUIO
coObITHI. B ykazaHHOe BpeMs 3asgBUTED ellle He ObLT
MpOUHGOPMUPOBAH O TOM, YTO B OTHOUIEHUU HETO
NIPOBOAATCA CJIEACTBEHHBIE MEPOIIPUATHUA, IIOCKOIBKY
5TO MOIJIO NPEeNATCTBOBATh IPOU3BOACTBY paccie-
noBaHus. OpJep Ha ero 3ajiepkaHue elle He OGbLI
BBINTMCAH, U eTr0 UHTEepeCH He MpeACTaBsI 3alIUT-

HUK. C/le[CTBEHHBIN Cy/Ibsl He JOMYCTUJ 3aABUTENA
K ZIONIPOCY CBUZIETEIbHUI] HA OCHOBAHUU CTaThu 168c
YrosnoBHO-IIpolieccyanbHOTO Kogekca PesepaTuBHOM
Pecniy6viku T'epmanus (nanee — YIIK Tepmanuu) (cM.
§ 56 Hactosmero IlocTaHOBIEHUs), TTOCKOJIbKY OH
60s1JICs, YTO CBU/IETENBHUIIBI, KOTOPhIE HAXOAUINCH
B COCTOSHUM IIIOKA U CTpecca B CBA3U C COBEPIIEHHBIM
NpecTyIUIEeHWEeM, UCIIYTaloTCAd Y He PacCKaXXyT IPaBAy
B IIPUCYTCTBUM 3asBUTeNA. CBUAETENbHUIIBI TIOATBED-
WY Ha IOIIpoce, 9YTO OHU XOTAT yeXaTh B JIaTBUIO Kak
MOXKHO CKOpee.

22. Ceugerenbaunel O. u P. BepHynuch B JlaTBUIO
BCKOpeE TIOCJ€e J0Ipoca. 3asaBUTEb ObLI 3ajep:KaH
6 mapra 2007 r.

1. I[TonbiTKHU cyAa gonpocuts O. u P.

U IPU3HAHUE JOIyCTUMBbIMU IMOKa3aHU,
JAHHBIX MU HA CTAAWUU IpeJBaPUTEIbHOTO
pacciefoBaHUA

23. TéTTUHTeHCKUU cyJ 3eMJIU 3aKa3HBIM MUCh-
moM Bbi3Bas O. u P. Ha cyzebHOe 3acefaHue, KOTOpoe
JOJDKHO OBUTO cocToAThes 24 aBrycra 2007 1. OgHaKo
0be CBU/IETENLHUITBI OTKA3aJuCh TPUEe3KaTh Ha 3ace-
JlaHve cyZa 3eMJIH, COCJHaBIIMCh Ha MeJUIIMHCKUE
CIIpaBKU, AaTApoBaHHbIe 9 aBrycra 2007 r., comiac-
HO KOTOPBIM OHU HaXO/WINUCh B HECTAOWIBHOM IOCT-
TPaBMaTHUYE€CKOM 3MOIIMOHATBbHOM U MICHUXOJIOTHYE-
CKOM COCTOSTHUU.

24, 29 asrycra 2007 r. cyz 3eMJIX HallpaBWiI CBU-
JeTeNbHUIlaM 3aKa3HOe MUChMO, B COOTBETCTBUU
C KOTOPBIM CYZ 3€MJIM, HEe UMes BO3MOXKHOCTH IpHU-
HYZAWTDb CBUJETEJbHUII K IBKEe Ha CyJeOHOe 3aceqa-
HUe B [epMaHUM, BCE Ke XOTeJ JOIPOCHUTh UX B Ka-
YecTBe CBHUETENbHUIl B paMKax cyfeb6Horo pasbu-
paresnbcTBa. Cyz mogYepKuBaj, 4To B lepMaHUU UM
6pl1a OB OOeclievyeHa 3al[UTa U YTO BCE PACXOJHI,
KOTOpble OHU MOTJIM TIOHECTH B CBA3U C ABKOH B CYZ,
OBLTH OB UM KOMIIEHCUPOBAHBI, a TaK)Ke, TPeJIo-
KUB HECKOJIbKO BapHUaHTOB, 3a/lajl UM BOIIPOC, IIpU
KaKUX YCJIOBUAX OHU XOTeau OBl AaTh MOKa3aHUA
B cyZebHOM pa3bupaTenbcTBe. XOTA YBeAOMIEHUS
0 Bpy4eHHUHU 0060UX MMHCEM BEPHYIHCH B CYyZ, OTBETA
oT P. mony4yeHo He 6b110. O. B CBOIO OYepe/b B MMUCh-
MeHHOI dopMe TponHPOpMHUpPOBaIa CyA 3€MIU, YTO
OHa TMO-TIpeXXHEeMY OblJIa TPABMUPOBAHa MPECTYILIE-
HHEM ¥ II03TOMY He COTJIacHAa HU Ha JUYHYIO ABKY
B CYZ, HU Ha a4y IOKa3aHUU C UCIOJb30BaHUEM
ayINOBU3YAJbHBIX CpeAcTB cBs3u. Kpome Toro, O.
co00IIMIa, YTO el Heuero JoOaBUTH K [TOKA3aHUAM,
KOTODHIE OHA Y)Ke Zlajia Ha J0Mpocax, IPOBeAEHHBIX
COTPYAHUKAMU TOJUIUU U CIeJCTBEHHBIM CyAbel
B ¢peBpasne 2007 roza.

25. TeMm He MeHee Cy/, 3eMJIA PeLINJI IIOIIPOCUTH
y BjacTe# JlaTBUY MPaBOBOM MTOMOIIYX HAa OCHOBA-
Huu EBpormnelickoil KOHBEHIIUM O B3aUMHOM IIpaBo-
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BOM NOMOIIY IO YTOJOBHBIM fenaM oT 20 ampens
1959 r., nonosHeHHOU KoHBeHIIMel O B3aUMHOU
MpaBOBOM MOMOIIM MO YIOJOBHBIM JejlaM MEXIY
rocyZapcTBaMu — 4wieHaMu EBpPOIeNCKOro Coo-
3a oT 29 mag 2000 r. (cMm. §§ 64-66 HacToALIETO
INocTaHoBIeHUA), cuuTasg, uto O. u P. B cooTBeT-
CTBUHU C 3aKOHOZATEeJIbCTBOM JlaTBUM 00sg3aHEI
SIBUTBHCA B JIATBUMCKUI Cy/ 11O MpOocbbOe 0 MpaBOBOM
nomorny. CyZ 3eMJI TTPOCHJ BBI3BATh CBUZIETENBHUIL
B cyZ JlaTBUU ¥ OPTaHU30BaTh ayAWOBU3YaJbHYIO
CBSI3b JJI TOTO, YTOOHI Mpe/ceaTeN bCTBYIOIINI
CYZABA CyZa 3eMJIM MOT AonpocuTh ux (audiovisuelle
Vernehmung). CociaBIIKCh Ha MOAMYHKT «d» MyH-
kTa 3 crarbu 6 KOHBEHIIUU, CYyZ 3€MJIU OTMETHII,
YTO 3aN[UTHUKY U MOJACYAUMOMY, a TaKXKe CyAbsAM
1 OOBUHUTENIO JOJKHO OBITh 06eclie4eHO MpaBo
JOTIPOCUTD CBU/IETENbHUI] B IEPBHIN pa3.

26. Oxnaxko gomnpoc O. u P., Ha3HaUeHHBIN KOoMIIe-
TeHTHBIM cyzoM JlaTBuu Ha 13 deBpass 2008 r., He3a-
JIOJITO /IO aThI JoTpoca ObUT OTMEHEH IpeceaAaTe lb-
CTBYIOIIMM CyZAbel cyga JlarBuu. OH MOTUBUPOBAJ
JJAHHOE peIleHUe TeM, YTO CBU/ETENbHUIIBI TPEJOCTa-
BWIN MeJULIMHCKYE 3aKII0YeHUs, TOATBEPKAABIINE,
YTO OHU MO-TIPEXHEMY CTPaZajiv IIOCTTPaBMaTH4e-
CKUM CTPECCOBBIM PACCTPOMCTBOM BCJIEACTBHUE COBEP-
IIEHHOTO TPECTYIUIEHUA U YTO JajbHellee mepe-
)KUBaHUE COOBITUM B I. [ETTUHTEHE MOTJIO TIPUBECTHU
K YXyAIIeHUo uX cocTossHui. O. TakKe 3asBUIA, YTO
M3-3a yTPpo3 MOACYAUMOTO OHa 605/ach MECTH C €TO
CTODOHBI.

27. Mucbmom ot 21 ¢peBpana 2008 r. cya 3emiw,
MOJYYUBIIUYA KONMUU MeAUINHCKUX 3aKJTI0YeHUH,
KOTOpBIE CBUETENbHUIILI IIPEACTABWIN B cyz JlaTBuu
1o Mpochkbe cyzAa 3eMJIu, MPOUHPOPMUPOBAJ CBO-
UX JIaTBUHCKUX KOJUIET O TOM, YTO B COOTBETCTBUU
CO CTaHZApTaMU yTOJOBHO-IIPOIleCcCyasbHOrO MpaBa
lepMaHUM CBUETENbHUIIB HEAOCTATOYHO MOTHUBH-
poBajv CBOM OTKa3 OT Jadu MokasaHuil. Cya semiau
MIpEeAJIOKUI KOMIIETEHTHOMY CyZibe JIaTBUU MPOBECTHU
obciieoBaHMe CBUAETENbHHUII BPAYOM, HAXOAAIIM-
¢S Ha rocyZapCTBeHHOU A0/KHOCTU (Amtsargt), i
B KaUYeCcTBe BapWaHTa MPUHYAUTb UX K ABKE B CYJ.
[TrceMo ocTasoch 6e3 oTBeTA.

28. Pemenuiem ot 21 ¢peBpana 2008 1. cya 3emitun
OTKJIOHWJI BO3paKeHVe 3alIUTHUKA OJHOTO U3 COMO/-
CYAUMBIX O HEJJOMYCTUMOCTHU IOKa3aHUM, AZaHHBIX
CBUJIETEIbHUIIAMYU Ha CTAJUU MPEABAPUTENHHOTO
pacciefoBaHusA, U B COOTBETCTBUU MOJAMYHKTOM 2
nyHkTa 1 u noanyHkroM 1 myHkrta 2 crateu 251 YIIK
lepmanuu (cM. § 61 HacTosmero [TocTaHOBIEHU)
MpeANyucan 3a4UTaTh B CyAeOHOM 3aceflaHUU TIPO-
TOKOJBI ZiIonipocoB O. u P., MpoBeAeHHBIX TTOJUIU-
el U CIeICTBEHHBIM cyAbeit. Cya 3eM/IN penIui, YTo
B COOTBETCTBUHU C TpeOOBAHUAMU JAaHHBIX MTOJIOXKeE-
Huil YIIK l'epMaHuu cymecTBOBaIu HeNpPeoAOaIu-
MBbl€ MPETSITCTBUA, KOTOPbIE BJIEKIN HEBO3MOXKHOCTD
ZoTpoca CBUAETENbHUI] B 0603puUMOM OyAyIeM
BCJIE[ICTBHE UX HeZocsAraeMocTH. BMecTe ¢ TeM OT-
CYyTCTBOBaJIa BO3MOXXHOCTH IOMMPOCUTDb CBUETENb-

Hur O. u P. Ha craguu cyzebHoro pa3brparenbCTBa,
TaK KaK OHU BEPHYJIUCH B POAHYIO CTpaHy, JIaTBUIO,
BCKOpE TIOCJIE TOTO, KaK GBI JOMPOIIEHHI Ha CTaUN
MpeBapUTENbHOTO PACCIelOBAHUA, a BCE TOMBITKU
MOJYYUTh OT HUX MMOKA3aHUSA B OCHOBHOM CyZieOHOM
3ace/laHuy, K YeMYy Cy/l HUKaK He MOT UX MPUHYAUTb,
He ganu pesynabrara. [[pyHuMas BoO BHUMaHUe, 9TO
CyZBl OBUIY CBSI3aHBI 00S3aTETECTBOM II0 PACCMOTpE-
HUIO JIeJI, CBA3aHHBIX C JIUIIIEHUEM CBOOO/BI, B KpaT-
yaiimue CpoKH, U BBUAY TOTO, YTO TMOACYAUMBINA yKe
HaXOAWJICA TI0J] CTPa)Kel B TeUeHUE 3HAYUTETHHOTO
CpOKa, Cy/ IpHILIeN K BBIBOAY, YTO AalbHeNIIee 3aTH-
rMBaHUe [IPOM3BO/CTBA 110 ey ABIAIOCh HeOIpaB-
JAaHHBIM.

29. Cyz 3eMiu IOAYEPKHYJ, YTO HA CTaZAUU pac-
c/IeZIoBaHUSA He OBLIO YCTAHOBJIEHO MPU3HAKOB TOTO,
gyT0o O. U P., KOTOpbIEe HECKONBKO Pa3 ZaBaiu IMOKa3a-
HUA B IOJUIUU U CJIe[ICTBEHHOMY Cy/ibe, OTKaXyTCs
OT IOBTOPEHUS CBOUX IOKa3aHUi B cyze. Cyz 3emnin
OTMETHJI, YTO, HECMOTPS Ha OTPaHUYEHU JIA 3allu-
THI BCJIEACTBUE NMPU3HAHUA MMOKa3aHUM, JaHHBIX O.
u P. Ha cTasuy npesBapUTENbHOTO pacciIefloBaHUA,
JOMYCTUMBIMHU ZIOKa3aTebCTBAMH, B LIEJIOM CyZeOHOe
pas3bupaTesbCTBO MOTJIO OBITh CIPaBEATUBLIM U COOT-
BETCTBOBATh TPe6OBAaHUAM MOANMYHKTA «d» MyHKTa 3
ctaTh¥l 6 KoHBeHITMY.

2. [IpuroBop, BEIHECEHHBIH CyAOM 3eMIN

30. 25 ampena 2008 r. [éTTUHreHCKUY CY/, 3€MJIH,
[POAHAJIM3UPOBAB ONKMCAHHEIE BhIIIe (HAKTHI, IPU-
3HaJ 3asABUTE/ISI BUHOBHBIM B /IBYX 3MK30/aX pa3bos
MPU OTATYAIOIIUX OOCTOSATENbCTBAX, COMPIKEHHO-
r'0 C BBIMOTaTeJbCTBOM U COBEPIIEHHOI'0 IpyIIoi
st B I. Kaccesne 14 oktabps 2006 r. u r. [EéTTUHTeHe
3 ¢eBpasna 2007 1. cooTBeTcTBeHHO. CyZ MIPUTOBOPHIT
3aABUTEJS, UHTEPECHl KOTOPOTO B CyAebHOM pa3bu-
paTeabCTBe MPEeJCTABIAN €ro 3allUTHUK, K AeBATU
C TIOJIOBUHOH TOZIaM JIUIIIEHUST CBOOOHI.

(a) Ouerka dokazamenbcme, OMHOCAULUXCS
K npecmynJjieHur, cosepuleHHoMy 8 2. Kaccene

31. Cyz 3eMii OCHOBBIBAJI CBOUM BBIBOZBI OTHOCHU-
TeTbHO GaKTUUECKUX 0OCTOATETHCTB MPECTYILUIEHNUS,
COBepLIeHHOrO B I. Kaccese, Ha MOKa3aHUAX, JaHHBIX
B Cy/le TIOTepreBIIUMY L. U [., KOTopbie 63 COMHEHUS
ono3Hanu 3aasutenda. CyZ 3eMIu Jajiee OTMETHI, YTO
WX TIOKa3aHUA OBLTY OJKPEIUIEHB JAHHBIMU B CyZe
[IOKa3aHUAMU COTPYAZHUKOB IOJIULINY, KOTOPbIE OCMa-
TPUBAJIX MECTO NPeCTYIUICHUA U fonpamusanu L. u I.
B XOZle IpeIBApUTEIbHOTO paccae/0BaHNsA. YIUTHIBAA
yKa3aHHBIE JJ0Ka3aTeabCTBa, Cy/ 3€MJIU CYesl, YTO
Bepcud 3adBUTEJA, U3HAYaJIbHO OTPULIABIIEr0 CBOIO
BUHY, a 3aTeM JOIIYCTUBIIEro, YTO OH HaXOAWJICA
B kBapTupe L. u ., Ho siuitb TaitHo moxutuia 750 eBpo
TOCJie CCOPHI C JKeHITUHAMU, Oy y4Yu He TMoAKpe-
IUIEHHOM IpPYTUMU 0Ka3aTeJbCTBAMHU, SBJIAIACH
HECOCTOATEJIbHOM.
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(b) Ouetika dokazamenbcms, OMHOCAUUXCS
K npecmynJjieHulo, C08epULeHHOMY 8 2. [émmuHzeHe

(i) MMokasanua O. u P.

32. [Ipu ycTaHOBJIEHUU OOCTOATENbCTB COBEPIIE-
HUA IpeCTyIUIeHU B T. [éTTUHTeHe Cy/ 3eMIU OIupa-
¢, B YaCTHOCTH, Ha nokKa3zaHud norepnesmux O. u P.,
KOTOPBIX CyZ IIPU3HAJI KJII0YEBbIMU CBUZIeTeIbHULIAMUA
o6BuHenusn (malgebliche[n] Belastungszeuginnen),
JlaHHBIE B XO/I€ IIPEeBaPUTEIBHOI0 paccie0OBaHUA Ha
JIOTIIPOCAax B IIOJIMLIUU U Y CJIEICTBEHHOTO CYZbHU.

33. B npurosope, HacUUTHIBaBIIeM 152 JUCTOB,
CyZ 3eMJIU MOAYEPKHYJ, YTO OH IMOHHUMaJ HU3KYIO
JIOKa3aTehCTBEHHYIO IIEHHOCTh MTPOTOKOJIOB I0CYAEe0-
HbIX gonpocoB O. u P. Kpome Toro, cyz 3eMIy IPUHAL
BO BHUMaHUe TOT GaKT, YTO HU HA OJ/HOM CTaIUU TIPO-
M3BOJCTBA IO ey 3aABUTENIIO U ero 3allUTHUKY He
ObUTa MpeAOCTaBIeHa BO3MOXKHOCTD JJOTIPOCUTD €MH-
CTBEHHBIX HEIIOCPeJCTBEHHBIX CBUAETENbHUL] IPECTY-
IUIeHUH, coBepIleHHbIX B I. [ETTHHTeHe.

34. Cyz 3eMin OTMETWJI, 9YTO IIPOTOKOJIBL AOIIPO-
coB O. u P., mpoBeZileHHBIX B XOZ€e paccieOBaHUsd,
JEMOHCTPUPOBAJIH, YTO JKEHIIUHBI IIOAPOOHO U IO-
CJIe/IOBaTENbHO OTHCATU 0OCTOATENHCTBA COBEPINEH-
HOTO NpecTyIuieHus. He6obliie IPOTUBOPEYHS B X
MOKa3aHUAX MOTJIM OBITh OOBIACHEHB UX JKeJaHUeM
He pacKphIBaTh rocylapCTBEHHBIM OopraHaM MHGOp-
MaI[U1Io O poZie CBOeM /IeTeTbHOCTU M MeCTe IIPOXKU-
BaHUs, a TaKXKe MCHUXOJOTMYeCKUM CTPeccoM, KOTO-
POMY OHU IOABEPIVINCH BO BpeMs U MOCJe UHIIUJEH-
Ta. CBUZETEeNbHUIB 60AINCh IPO6JIeM C IOTUIUen
Y MECTH CO CTOPOHBI TIPECTYITHUKOB. DTUM 00BACHS-
JIOCh TO 0OCTOSTENBbCTBO, TIOYEMY OHHM He 00PaTHINCh
B IOJIMIUIO Cpa3y Iocje MPOUCHIeCTBUA, U IOoYeMy
MOMULNSA TOMYIHIa UHPOPMAIUIO O MPECTYIUIEHUN
smib 12 despasa 2007 1. oT ux mozapyru L.

35. Cyz 3emutu yaen takke ToT Gakrop, uro O. u P.
He OIIO3HA/IU 3aABUTEJIA, KOTZla COTPYAHUKH MTONULIUU
Ha JIoNpoce MOKa3aJu UM HECKOJbKO doTorpaduit
BO3MOXKHBIX II0Z103peBaeMbIX. CyZ OTMETWI, YTO BHU-
MaHUE CBUETETbHUI] BO BPEMS IMPOUCIIECTBUA OBIIO
COCpeZloTOYeHO Ha APYroM IIpecTyIHUKe, Y KOTOPO-
ro 6BUT HOX, a TAKXKe YTO CaM 3asBUTENb HaXOAUJICS
B KBapTHpe HeJoT0. HecrmocoOHOCTh 3asIBUTETHHUI]
OIIO3HATh 3aABUTEJIA TAKKe IEMOHCTPUPOBaa, BOIpe-
KU YTBEPKAEHUAM CTOPOHEBI 3aLIUTHl, YTO CBUAETENb-
HUIIBI, flaBas IOKasaHUsA, He IpeciefoBalu Ieau
OOBHHUTH 3aBUTEJNSA B COBEPIIEHUN PECTYIUIEHUA.
Cyz mpusHai zajee, 94TO TOT GAKT, YTO CBU/JETENb-
HUIIBI HE MPUCYTCTBOBAIU Ha cyle6HOM 3ace/laHuH,
MOXXHO OBUIO OOBSICHUTH BOJTHEHHEM, KOTOPOE OHU
HCIBITHIBAIN OT BOCIIOMUHAHUH, KOTZA UX JOIpalln-
BaJTH T10 TIOBOZY TIPECTYIUIEHUS, U 3TO CaMo TI0 cebe He
BJIMSIO HA IOCTOBEPHOCTH ITokaszaHuit O. u P.

(ii) [pyrue cobpaHHBIe JOKa3aTeJlbCTBA

36. [Ipu ycTaHOBJIEHUH OOCTOATENIbCTB Jeja
CyZ, 3eMJId IPUHAJ BO BHUMaHHe TaKXe CIeAylo-

e AOIMOJHUTEeNbHBIE A0Ka3aTeabCTBA: IIOKas3a-
HUs, JaHHBIE Ha CTaJuM cyAebOHOTO pasbupaTesb-
CTBA HECKOJIbKUMU CBUZETeNIMU, KOTOphIM O. u P.
pacckasbplBaIu O MPeCcTYIVIEHWU BCKOpe IMOCJe ero
COBepIIeHUs, a UMEHHO coceZiKol nmorepneBuux E.,
ux noApyroi L., a Takke COTPYAHUKAMU IOJTUITUN
U CIeCTBEHHBIM CyZAbel, KOTOphle AOIpallnuBalu
O. u P. Ha cTazguy npeJBapUTEIbHOIO paccaeso-
BaHUS; CBEJIEHUSA O MECTOIIONOKEHUN U HHPopMa-
110, coOpaHHbIe B pe3ylbTaTe MPOCAYIIUBAHUA
MOOUJIbHBIX TeleOHOB 3aATIBUTENA U APYTUX IO-
CyZUMBIX U C UCIIOJb30BAHHEM NPUEMHUKA CIIYT-
HUKOBOUW CHUCTEMBI IMI0OATBHOTO MO3UIIMOHUPOBA-
uusa (gamee — GPS), ycTaHOBJIEHHOTO B aBTOMOOMITE
OZHOT'0 U3 IIOJCYAVMBIX; IPU3HaHUE 3aABUTE, JaH-
HOE B XO7ie CyZIe6HOTO pa3buparenbCTBa, B TOM, YTO
B paccMaTpuBaeMoe BpeMs OH HaXOAWICA B KBapTU-
pe MOTEPIEBIINX; CXOXKECTh CITIOCOO0B COBEPIIEHUS
npecTyiuieHul B ropogax Kaccesne u ['éTTuHreHe.

37. Cyz 3eMu IOAYEPKHYJ, YTO IIOCJIE TOTO, KaK
BBISICHUJIOCH, YTO OTCYTCTBOBaJIa BO3MOXXHOCTD yCTa-
HOBUTH CBA3b ¢ O. u P., oH obecrnevmn, 4TOOH Kak
MOKHO OOJblIe CBUZETEeNel, KOHTaKTUPOBABIIUX
¢ O. u P. mo moBozy paccMaTpUBaeMbIX COOBITUH,
OBLTU ZIOTIPOIIEHHI B CYZE C IEbI0 TOATBEPXKAEHU
ZIOCTOBEPHOCTHU TTOKa3aHUM IOTepIIeBIINX.

38. Ilo MHEHUIO CcyZia 3eMJIH, TOT GaKT, YTO TOJ-
pobHoe omucaHye coObITH, AaHHOe O. u P. Ha cTaguu
TpeABapUTEIbHOTO paccie/JOBaHNs, COOTBETCTBOBAJIO
BepCUM COOBITHI, KOTOPYIO OHM paccKasaiu CBoek
cocegke E. Ha cieayroomiee yTpo Mocie IMpecTyIie-
HUS, ABJISIICA BaXXKHBIM IIPU3HAKOM JOCTOBEPHOCTU
Y IPaBAUBOCTU UX MOKa3aHui. E. Takke coobumia,
9yTO BeuepoM 3 ¢eBpass 2007 r., mpumepHo B 21.30,
Zpyras coceZika, IOXWias JKeHIMHa, UCIyTraBIlasacsa
U paccepAMBLIASCA, KOTZA YBUZIeIa B OKHO OeXKaBIIIyIo
P., mo3BoHMIA eli ¥ OIIpocIa IONTH BMecTe C Hell
B KBapTUPY *KEHIIWH, YTOOBI BBISICHUTD, YTO TTPOU30-
uwto. OzxHako O. u P. He OTKpBUTH ABEpb, KOTZia cocen
TI03BOHWIY B JIBEPb.

39. Cyz 3eminu Jajnee 3aMETWJ, YTO ONUCAHUE
cobbITui, mpuBeseHHoe O. U P., TaKXKe COOTBETCTBO-
BaJIO BocloMUHaHUAM L. o pasrosope ¢ O. u P. nocse
TOTO, KaK OBUIO COBEPIIEHO paccMaTpUBaeMoe Ipe-
CTyIUIEHUE.

40. Kpome Toro, Ccyz 3eMJM OTMETUJ, YTO TpOe
COTPYAHUKOB TOJUIIUU U CIeJCTBEHHBIU CyZAbA,
pomnpamuBasiire O. u P. Ha cTaguu npeABapuUTeNb-
HOT'O paccjieZJoBaHusA, COOOIIIIN B CyZe, YTO, M0 UX
MHeHU1o, O. u P. BHymanu foBepue.

41. Cyz 3emu IOAYEPKHYJII, YTO, IIOCKOJIBKY HU
V HETO, HU Y CTOPOHBHI 3alIUTH HE OBLJIO BO3MOXKHO-
cTU HabMO/IaTh 3a TOBEIEHUEM KJIIOUEBBIX CBU/E-
TEJIBHUI] B CyZle WX BO BpeMs 0IIpoca C UCI0JIb30-
BaHHeM ayAMOBU3YaJIbHBIX CPEJICTB, EMY CJIe[0BaJIO
0COGEHHO BHUMATENIBHO TIOZIOUTH K OI[€HKE HaZEeXK-
HOCTHU CBU/ETEJbHUIL] COTPYAHUKAMU MOJUIUU
U clIeCTBeHHBIM cyAbel. CyZ pajee MOAUYEPKHYI,
YTO IPHU UCC/IeJOBAaHUM ITOKa3aHUM coceKU CcBUle-
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TesbHUI] E. ¥ ux nmoapyru L. oH ocoboe BHUMaHUe
VAU TOMY 0OCTOSATENhCTBY, UTO UX TTOKA3aHUS
MpeACTaBIANAN coO60 CBUAETENbCKUE MMOKa3aHU
C 4YY>KUX CJIOB, IO3TOMY CJe0Bajo OlleHUBaTh UX
0COOEHHO TIIATEeJbHO.

42. B 1aHHOM KOHTEKCTe MMeJI 3HaueHUEe TOT
daxkT, uTo mokazanus O. u P., Tak ke KaK ¥ IIOKa3a-
HUA JOTOJHUTENbHBIX CBUZETeNeH, JoNpOoIIeHHbIX
Ha CTaZinu CyZeOHOTO pa3éupaTenbCTBa, TOAKPETLI-
JIUCh GOJIBIIUM KOJUYECTBOM JPYTHUX JOTMYCTUMBIX
I0Ka3aTeNbCTB, TAKUX KaK JaHHbIE U MHPOpMaLHA,
TTOJTyYeHHBIE BCIEICTBUE TIPOCTAYITUBAHUS MOOUITh-
HBIX Tee)OHOB 3asIBUTENA U APYTUX MOACYAUMBIX
u c nomourpio GPS. PaccmarprBaemas nHbopManusa
ObLIa cobpaHa B X0/le OCYIIEeCTBAEHNS MEPOIIPUATHHI
10 HaOJTI0ZIEHUTO, TIPOBEIEHHBIX TIOMUIINEN B paMKaxX
paccieZioBaHus 1O YrOJOBHOMY ZIeNy, BO30YKAeH-
HOMY B OTHOIIEHUHU MOACYAUMOIO IO II0J03PEHUI0
B pP9KeTe U BEIMOTaTe/lbCTBE CpeAil TOPTOBIlel Hap-
KOTHUKaMU I. [€éTTHHTreHa.

43. 113 reorpadudeckoii nHPopManuu u 3amu-
celi AByX TeeOHHBIX Pa3rOBOPOB MEXKIY OJHUM U3
MOACYAVMBIX U 3aBUTENEM, COCTOABIINXCA BEYEPOM
3 ¢eBpansa 2007 r., B 20.29 u 20.31, ciegoBano, 94To
3aABUTeENb HAXOAWJICA B KBapTHUpe NOTEepPIeBIINX
BMecTe ¢ B. ¥ 9TO OH CIPBITHYJ ¢ OaJIKOHA, IpecJe-
Ays yberasIiyio OTEPIEBINYIO, KOTOPYIO TaK U He
ZorHai, a B. octaBaznca B kBapTtupe. Kpome Toro,
a”Hanu3 AaHHbIX GPS Zoka3biBai, YTO aBTOMOOWIb
OJTHOTO M3 TOACYAUMBIX OB MPUMAaPKOBAaH BO3Jie
MecTa npecrymienus 3 ¢pespasns 2007 r., ¢ 19.58 g0
20.32, 1 3TOT IepHoZ COOTBETCTBOBAJ BpeMEHHEBIM
paMKaM, B TedeHre KOTOPBIX ObLI coBeplieH pa3boii.

44. KpoMe TOTO, XOTs 3aABUTENb U APYTUE TOJ-
CyZAVIMBble OTpUIIaIN CBOIO IPUYACTHOCTD K COBepIle-
HUIO pa3b0s KaK TaKOBOTO ¥ MHOU IPeAyMBIIUIEH-
HOM TIPECTYIHOM AeATETbHOCTH, UX COOCTBEHHEIE
[MoKasaHus, JaHHBIE B X0Ze cyAeOHOTO pas3bupa-
TEeJbCTBA, 110 KpaifHel Mepe MOATBEPAIIIN TOT (HaKT,
YTO OAUH U3 MOJACYAUMEIX BMecTe ¢ R. He3zazgoiro
[0 COBeplIeHUA NPeCcTYIIEHNU Be4epoM IIOCEeTUI
KBapTUPy MOTepIleBIINX B I'. [ETTUHTEHe, a TaKke
YTO B MOMEHT IIPEeCTYILUIEHUA OHU BCe HaXOAWIUCH
B aBTOMOOMJIE, MPUITAPKOBAHHOM MOOJIM30CTH OT
KBapTUpPHI TOTeplieBmIUX. [logcyAUMEBIN TepBOHA-
YaJbHO COOOIIWII, YTO BO BpeMsI MPOUCIIECTBUSA Ha
CJIeAYIONIUN IEHb IPYTOi YeJoBeK OBLI B KBApTUPE
BMecTe ¢ R. 3aTteM 3aABUTeNb U3MEHWI CBOU IIOKa3a-
HUSA U CTaJ YTBEPXKAATh, YTO UMEHHO OH U B. 3 deB-
panga 2007 r. IpUIIM B KBapTUPY NOTEPIEBIINUX
C LIeJIBIO BOCIIOIB30BAThCA UX yCIYyTraMU KaK IPOCTU-
TYTOK. /lajiee 3asABUTE/b IPU3HAJICA, YTO OH I10CIe/0-
BaJ 3a P., Kor/ia Ta cupbITHY/a ¢ 6amkoHa. OH 06bsAC-
HIWI, YTO CJEJIaJ 3TO JJIsl TOTO, YTOOBI HE TIO3BOJIUTD
el BbI3BaTh coceZiel WK MOMUINIO, TIOCKOIBKY, YIU-
TBHIBasA €r0 YTOJIOBHOE TIPOIILIOE, OH OOSICA HETTPUAT-
HOCTEN, a TaKXKe 13-3a MpobyieM, KOTOPhIle OH HMe
B IIPOILJIOM C IPOCTUTYTKAMU B QaHAJIOTUYHOU CUTY-
anuu B I. Kaccere.

45. HakoHel, CyZ 3eMJIM CYeJ, YTO 3HAYUTEb-
Has CXOXKeCTh crocoba CoOBepIeHUs MPECTYIUIEHUH
B OTHOIIIEHUHU /BYX MOTEPIEBIINX XXEHCKOTO I10JIa,
WHOCTPAHHBIX T'PAXKJAHOK, 3aHUMABIIUXCSA ITPOCTU-
TyL[Mel Ha JoMY, JOIIOJHUTEIbHO YKa3blBala Ha TO,
YTO 3adBUTEb TaKXKe y4acTBOBAJ B IIPECTYyIJIEHUH,
COBEpPLIEHHOM B I. [€TTUHTeHe.

46. ITo MHeHHUIO Ccy/la 3eMJIM, COBOKYITHOCTD Jl0Ka-
3aTeJIbCTB CO3AaBaJjia IMocjaeJoBaTebHBIM U IOJTHBIA
X0/l COGBITH, COOTBETCTBYIONNI BEPCUU, U3JIOKEH-
Hoit O. u P., ¥ ompoBeprarouuii BEpCUU COOBITHH,
Ipe/cTaBJleHHbIE 3adBUTENIEM U JPYTUMHU NOACY[U-
MBIMU B XO7le CyZieOHOTO pa3bupaTenbCcTBa.

47. 23 uroHa 2008 r. 3aaBuUTeNb, UHTEPECH KOTO-
pOTro MpeACTaBIAN 3aIIUTHUK, MOJAN alesIAnu-
OHHYIO ’Kajo0y 1m0 BoIIpocaM IIpaBa Ha IMPUTOBOP
[€TTUHTEeHCKOTO Cy/Za 3eMJIU. 3asdBUTEb XKaJT0BaICA
Ha TO, YTO HU Ha OZHOM CcTaZuu IPOU3BO/CTBA IO JIeTy
y HETO He OBUTO BO3MOXXHOCTH JIOIIPOCUTh €ITHCTBEH-
HBIX HEIIOCPEeJCTBEHHBIX U KJIIOUEBBIX CBUZETeNel
MPECTYIUIEHUS, COBEPIIEHHOTO B I. [ETTUHTEHE, YTO
HapYIIaIo MyHKT 1 ¥ MoANyHKT «d» MyHKTa 3 cTaThu 6
Konsentuu. [T0CKOIBKY OpraHbl 0OBUHEHUS BOTIPEKU
npeneIeHTHON mpakTuke deZiepaybHOTO BEPXOBHOTO
cyzna lepmanuu (3agBUTEND COCTAICA HA TOCTAHOBJIE-
Hue ot 25 urona 2000 r., cm. §§ 58, 59 u 62 HacTO-
mero ITocTaHOBIEHNS) HEe PEeJOCTABUIN 3asIBUTEIIO
3allMTHUKA 10 Toro, kak O. 1 P. OBLIN JOMPOIIEHBI
CJIeICTBEHHBIM CyJbel, MOKa3aHUs ABYX CBUAETENb-
HUII CJIe[0BaJIO IIPU3HATh HEAOMYCTUMBIM B paMKax
cyae6HOro pa3bupareIbCTBa.

48. B mucbMEeHHBIX 3aMeYaHusAX, MoAaHHbIX B Pe-
JepabHBIM BEPXOBHBIN cya 'epMaHuu 9 ceHTAOpA
2008 r., reHepanbHBIN IpoKypop npu PesepanbHOM
BEPXOBHOM CyZe [epMaHUU xofaTalcTBOBaI 06 OT-
KJIOHEHUHU aNeJUIIUOHHOM KaJo0OBl 3aABUTENA
1o BOMpocaM MpaBa KakK gBHO HeOOOCHOBaHHOMU
B paMKax NMCbMEHHOTO NPOU3BO/JCTBA B COOTBET-
cTBUU c yHKTOM 2 cTaThu 349 YIIK 'epmanuun (cMm.
§ 63 HacTosamero [TocTtaHoBMeHUsA). ['eHepalbHBIN
npokypop npu desepasbHOM BEPXOBHOM Cyze
FepMaHUM YTBEPXKIAN, YTO, XOTSA AEUCTBUTEIBHO
pa3bupaTenbCTBO MO ANy XapaKTePU3YEeTCA «II0JI-
HOU yTpaToii» 3asgBUTeJEM MpaBa AOIpalIuBaTh
O. u P. (Totalausfall des Fragerechts), B 11eJIOM OHO
0CTaBaJIOCh CIIPABEJJIUBEIM, U HE OBUIO IPUYUH IS
MIpU3HAHUA CBU/IETENbCKUX TToKa3aHuii O. u P. Hego-
ITyCTUMBIMU I0Ka3aTeabCTBaAMU.

49. TeHepanbHBIY Npokypop npu PesepanrbHOM
BEPXOBHOM cy/le 'epMaHUM CYUTAJ, YTO CYZ 3€MIU
OYeHb BHUMATeNbHO U KPUTUUECKU MOJI0NIeN K OlleH-
Ke Ccofiep)KaHus IIPOTOKOJIOB ZIOTIPOCOB CBUIETETBHUII,
3aYUTAaHHBIX B cyZeOHOM pasbupaTenbcTBe. Kpome
TOr'0, MIOKa3aHUs MOTEPIIEBIINX He OBUTM HU €JUH-
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CTBEHHBIM, HU pelIalomuM GaKToOpPoOM AJA CyZa 3eM-
JIY TIpYU MPU3HAHUM 3asIBUTENS BUHOBHBIM, TaK KakK
CyZ 3eMJI1 OCHOBBIBAJ CBOU BBIBOZBI Ha APYTUX CY-
IIIeCTBEHHBIX /I0KA3aTeIbCTBAX. YUUTHIBAsS PA3TUIHBIE
BU/IBI TIOATBEPKJAIONINX I0KA3aTeNbCTB, V 3aABUTENA
CyI[eCTBOBAJIO MHOXECTBO BO3MOXKHOCTeH A ocla-
PUBAHUS HA/IeXKHOCTH IMOKA3aHUM IBYX CBU/IETENBHULL
00BUHEHUA U 9P PEKTUBHOM 3aIIUTH CBOUX UHTEPE-
COB B CyZie.

50. IMoazep:xvBasa JOBOALI CyZa 3€eMJIU, reHepasb-
HBII nIpokypop npu PesepasbHOM BEPXOBHOM CyZe
TepMmaHuu fanee ykasail, 9TO OTCYyTCTBOBAJIM MPU3HA-
KU TOT'0, 4TO IIPaBO CTOPOHHI 3aI[UThI HA ZIONIPOC CBU-
netenbHUI O. U P. 6BUI0 OrPaHUYEHO IO BUHE BHYT-
pUTOCYJapCTBEHHBIX OpraHoB. OpraHbl OOBUHEHUS
He OBUTH 0013aHBI HA3HAYATh 3asIBUTEIIO 3aI[UTHUKA
JJIsl TOTO, YTOOBI TOT MOT MOY4acTBOBATh B CJIyIIa-
HUU, IPOBEJEHHOM CJIe/ICTBEHHBIM CyAbel. YUNUThIBasA
nociefoBaTebHOE COTPYAHNYECTBO CBUETENbHHUII,
y TOCYZapCTBEHHBIX OPTAHOB He OBUIO MIPUYUH OXKU-
JlaThb OT HUX, HECMOTPA Aake Ha TO, YTO OHU BEPHY-
JIUCh B POAHYIO CTpaHy, YTO UX OyZEeT HEBO3MOXKHO
JOTIPOCUTH B CyZle, TeM OoJiee YTO B COOTBETCTBUU
C 3aKOHOZIaTeNbCTBOM JIaTBUU OHM OBbLIN 00S3aHBI
MIPUHATH YYacTHeE B CyZieOHOM 3aceJaHUM, TI0 KpaliHei
Mepe, C UCIOIb30BaHUEM BU/E0CBA3HU.

51. Pemenuem ot 30 okTa6ps 2008 r. Pege-
paJbHBIN BepxoBHBIN cyz ['epMaHuy, cocaaBUIMCh Ha
myHKT 2 ctaThi 349 YIIK l'epmanuu, ocTaBuI 6e3 yao-
BJIETBOPEHUS aNeUIAIMOHHYIO Kano0y 3asBUTEN O
BOIIPOCaM ITpaBa Kak SBHO He0OOCHOBAHHYIO.

52. 9 nexabps 2008 r. PegepanbHBI BEPXOB-
HBIA cyZ ['epMaHUU OTKJOHUJ Kanoby 3asgBUTe-
JI Ha HapylleHWe ero IpaBa OBITb BHICIYMIAHHBIM
(Anhorungsriige), IOAYepKHYB, YTO Jt0O0e pelleHre
006 ocTaBieHNU 0e3 yOBIETBOPEHUS alleUIAUOH-
HOM Xaso6kl Ha OCHOBAHWM MYHKTa 2 cTaThu 349
VIIK TepmaHuy B 06513aT€IbHOM IOPSAAKE COAEPIKAIIO
CCBUIKY Ha MOTHMBUPOBaHHOE XOZAaTaliCTBO reHepab-
HOTrO IpoKypopa npu PeziepasbHOM BEPXOBHOM Cyzie
l'epmanuu.

53. B KOHCTUTYITMOHHOM aynobe ot 30 gekabps
2008 r. Ha pemenusa PesepasbHOTO BEPXOBHOTO CyZAa
Tepmanuu oT 30 okTAOPs U 9 Aekabps 2008 r. 3asgBU-
TeJIb ’KaJI0BaJICsA, B YaCTHOCTH, YTO UMeJIO MECTO Hapy-
IeHUe ero mpaBa Ha CIpaBeAJUBOe cylebHOe pas-
O6UpaTeNbCTBO U IIPaB Ha 3all[UTY, TapaHTUPOBAHHBIX
MOAYHKTOM «d» myHKTa 3 cratbu 6 KouBenruu. OH
YTBEPKAa, 9YTO HU HA OJHON CTaJMU IIPOU3BOACTBA
TI0 /IeJTy HU €My, HU €T'0 NPEACTAaBUTENIO He OBUIO Mpe-
ZI0CTaBJIEHO BO3MOXKHOCTHU Aompocuts O. u P.

54, PemtenuieM oT 8 okTA6ps 2009 r. denepanbHelii
KOHCTUTYIMOHHBIN cys ['epmaHum 6e3 ykazaHUs
MOTHBOB CBOETO pellleH!s 0TKa3aJicsA paccMaTpUBaTh
*asoby 3asBureis (gemo N2 2 BvR78/09).

II. COOTBETCTBYIOIIEE 3AKOHOZIATEJIbCTBO
T'EPMAHUWU U ITPAKTUKA EI'O ITPUMEHEHHWA

55. IlyakTel 1 u 2 cratbu 160 YIIK I'epmanuu
peZlyCMaTPUBAIOT, YTO MIPU paccjieZIoBaHUM 06CTOA-
TeJIbCTB, YKA3bIBAIOI[UX Ha COBEPIIEHUE MPECTYILIe-
HUS, CJIe[CTBEHHbIE OpraHbl JIOJKHBI UCCIe0BaTh He
TOJIBKO /IOKa3aTelbCTBA BUHOBHOCTH, HO U IOKa3a-
TeJbCTBA, OCBOOOXKAAIONINE OT OTBETCTBEHHOCTH,
a Takke o0ecmednTh, YTOOBI BCE JOKA3aTENbCTBA,
KOTOpbIe MOTYT OBITb yTpaueHbl, ObUIH COOpPAHBI.

56. B cooTBeTCTBUU C IYHKTOM 2 cTaThu 168c
YIIK TepMaHuu NpOKypop, OOBUHSAEMBIH U 3alUT-
HUK BIIpaBe MPUCYTCTBOBATh Ha JOIPOCE CBUAETENA
CyZoM, TIPOBOAMMOM JI0 Hayaja OCHOBHOTO pa3bupa-
TenbcTBa. Cyabs MOXKET He Pa3peliuTh 0OBUHIEMO-
My IPUCYTCTBOBAThH Ha JAaHHOM CJIyLIaHUM, €CIU eTro
MIPUCYTCTBUE MOXET ITOMENIATh JOCTUKEHUIO IeIel
paccieZloBaHusA, B YaCTHOCTHU, €CJIU CyI[eCTBYeT PUCK
TOTO, YTO CBU/IETENb He OyIeT TOBOPUTD TIPaBAy B TIpHU-
cyTcTBUU 06BUHsIeMoro (yHKT 3 cTaThu 168c YIIK
Tepmanun). Jluna, uMeroliyie IpaBo IPUCYTCTBOBATh
Ha CJIyNIaHWU, AOKHBI OBITH 3a61aTOBPEMEHHO VBe-
JIOMJIEHEL O JlaTe CIyllaHudA. YBeJOMJIEeHUE O Cylla-
HUM MOXEeT He HaIpaBIAThCA, €C/IU Takoe yBeAoMIe-
HUe MOXET IIOMellaTh YCIeNTHOMY 3aBEPUIEHHIO pac-
cnenoBaHud (yHKT 5 crathu 168c¢ YIIK 'epmanum).

57. B cooTBeTCcTBUHU C TyHKTOM 3 cTaTthu 141 YIIK
T'epMaHuu B epuoj NpoBeJileHUA pacciaejoBaHUs
MOXeT OBITh Ha3HaueH 3al[UTHUK. [IpokypaTypa
Xo/laTalCTBYeT O Ha3HAYeHUU 3al[UTHUKA B CIydae,
ecyy, 10 ee MHEHMUIO, yYacTue 3alllUTHHUKA B OCHOB-
HOM pa3bupareibcTBe OyeT 06s3aTeNbHBIM. YUacTHe
3alUTHUKA SBJIAETCA 00S3aTENbHBIM B CIIYYAsX, €CITH,
inter alia, paccMOTpeHHUe Jiesia B IEPBON MHCTAHIIMHU
OyZeT OCYLIECTBIATHCS CYyAOM 3eMIU 160 ecir 00BU-
HAEMOMY NpeAbsIBIEeHb OOBUHEHUS B COBEPUIEHUH
TAXKKUX MpeCcTyIIeHuH (MOoAMyHKTH 1 U 2 myHKTa 1
cratbu 140 YIIK I'epmanum).

58. B BegymieMm IloctanosneHnu oT 25 ntong 2000 1.
(omyb6ukoBaHHOM B odpuIranssHoM cbopHuKe, BGHst,
TOM 46, cTp. 96, et seq'.) PesepanbHbIll BepXOBHBIN
cys l'epmaHuy npusHajl, 4YTO MYHKT 3 cTaTbu 141
YIIK T'epmaHuy npu ero TOJIKOBAaHUU B CBETE IOJA-
myHKTa «d» myHKTa 3 cTaThl 6 KOoHBEHIUN 0053bIBaET
cJleZICTBEHHBIE OPTaHbl PACCMATPUBATh BO3MOXKHOCTH
Ha3HaveHHs 3aMUTHUKA 0OBUHsIEMOMY Oe3 mpezcTa-
BUTeJIsI, €C/IN KJII0UeBOU CBUETENb OOBUHEHUS ZL0JI-
KEH /]aBaTh [TI0KA3aHUA CJIeZICTBEHHOMY Cy/be B [ENIAX
cbopa 0Ka3aTenbCTB, a 0OBUHAEMOMY He pa3penieHo
MIPUCYTCTBOBATh Ha JAHHOM CJIyIITaHUU.

1 Et seq. (J1aT. cOKpallleHe OT et sequitur) —u fanee (npumeu. nepe-
goouuka).
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59. ®enepanbHbIl BepX0OBHHIN cyZ 'epMaHuu NoA-
YepKHYJI, YTO B LIeJIAX COOMIOLeHUs TpaBa Ha mepe-
KPEeCTHBIH Zjonpoc TpeboBanioch NpefoCTaBUTh Ha3Ha-
YeHHOMY IpeZCTaBUTENI0 BO3MOXHOCTb OOCYAUTH
Ziesio ¢ 0OBUHAEMBIM IO JOTIPOca CBUZETENA Clel-
CTBEHHBIM CyZbel, YTOOBI TOT MOT 33/jaBaTh IIPABUJIb-
Hble BoIpockl. CyZ Tak:ke OTMETHI, YTO Ha3HaueHue
3al[UTHUKA OOBUHAEMOMY He ABjfgeTca 00A3aTesb-
HBIM B cJIydae, ecjly MMeJUCh yBaXXKUTeJbHBIE IIPU-
YUHBI 711 HeyBeZOMJIeH!s 3al[UTHUKA O CIyLIaHUU
y CJIeZICTBEHHOTO CyZbY 00 ecii Ha3HaYeHue U [Ipy-
BJIeYeHUE a/[BOKAaTa MOTYT IIOBJIeYb 33 COOOU 3a/iepiK-
Ky, yTPOXKaIOIIyI0 YCIeIIHOMY 3aBepLIeHHUI0 paccie-
JoBaHusd. B paccmarpusaemoM gene PegeparpHOMy
BEPXOBHOMY cyZAy [epMaHuy He NOTpe6OBANIOCH BBIAC-
HATb, UMeJIach JU HeOOXOAUMOCTb B Ha3HAYEHUU
06BHHAEMOMY 3aIIUTHUKA B CJIy4ae, KOTZA IIPOCTOe
obcyxaeHre esla MeX/y aJBOKaTOM U ero KIHEeHTOM
J10 TIPOBEZIeHNA CIyIIaHUA MOIVIO IIOMellaTh AOCTIKe-
HUIO IIeJiel paccieoBaHuA.

60. Cratba 250 YIIK I'epManum 3akpeIuifaeT paBu-
JIO, COIVIaCHO KOTOPOMY B CJIydae, KOTZa J0Ka3blBaHUE
¢dakTa OCHOBBIBAEeTCA HA JIMYHOM OIIBITE OTAETBHOTO
JIUIIA, 3TO JIUIIO JO/DKHO OBITH IOTPOIIEHO B CyZeOHOM
pasbrpaTenbCTBe.

61. Ctatpa 251 VIIK T'epMmaHUU COZEPXKUT PAL
UCKJIIYeHUN K3 3TOTO IpaBuia. B cooTBeTCTBUU
¢ nognyHKToM 2 nyHkTa 1 cratbeu 251 YIIK T'epmanuu
JOIyCKaeTca 3aMeHa JOoIpoca CBUZeTeNd 3a4UThI-
BaHUEM NPOTOKOJa [pyroro AOMNpoca, €CAu CBU-
JeTelb CKOHYaJICA WIN B 0003puMOM OyayiieM He
MOXKeT OBITh JIOMIPOIIIeH CYAOM IO APYTOM MpUYMHE.
[MognyukT 1 nmyHkTa 2 crtatbu 251 YIIK I'epmanuu
MpeaycCMaTpPUBAET, YTO, €CJIU CBUJETENb PaHee ObLI
ZIOTIPOIIIEH CYbEH, €T0 OMPOC MOXKET OBITh 3aMeHeH
3a4YUThIBAaHUEM NMMCbMEHHOI'0 IPOTOKOJA IpeAbIAYy-
1ero ompoca, Ho JaHHOe UCKJIIoUeHNe IIpUMeHAeT-
cs B caydae 00ye3HY, HBAIUAHOCTH CBUAETENS WU
MIPU HAJWYUU UHBIX HETTPEOAOJUMBIX 0OCTOSTENbCTB,
MIpeNATCTBYIOUINX ABKE CBUZAETENA B Cy/, HA OCHOBHOE
CJIyllaHWE B TeYeHUE AIUTETbHOrO WM HeOrpaHU4eH-
HOT'O CpOKa.

62. B ymomuHaBIeMcs Bellle BeAyieM IlocTa-
HoBseHuu oT 25 utosg 2000 r. (cMm. §§ 58-59 HacTos-
mero [loctaHoBnenusa) ®egepaabHblii BEPXOBHBIN €Y/,
TepMaHuUM yKasali, 4TO, eCTH OOBUHAEMOMY He OBLI
Ha3HaueH 3allUTHUK B COOTBETCTBUU C MIYHKTOM 3
crateu 141 YIIK I'epmanuu, [1eHHOCTD 0Ka3aTENbCTB,
coOpaHHBIX B XOJle ONIPOCA, MPOBEAEHHOTO CJIe-
CTBEHHBIM CyZbel, He MCKII0YaeTcs], a YMeHbIIaeTc.
CiiezoBasio MPUHUMATh BO BHUMaHUeE pa3dupaTesb-
CTBO B 1lesioM. Kak mpaBuio, 0OBUHUTETbHBIN TIPUTO-
BOP MOXKET OBITh OCHOBAH Ha MOKa3aHUIX CBUETEJIS,
KOTOPOMY CTOPOHA 3aIllUTHl He NMeJsia BO3MOXXHOCTHU

3a/1aTh CBOU BOIIPOCHI B XO7I€ TIEPEKPECTHOTO JI0TIPOCa,
TOJIBKO B CJIy4ae, eCIi 3TU IMOKa3aHUsA MOJKPEIUIAIOT-
cs1 IPYTUMM CYIEeCTBEHHBIMU J0Ka3aTeNIbCTBAMU, He
CBSI3aHHBIMU C JaHHBIMU ITOKa3aHUAMU. [10 MHEHUIO
®eznepasbHOTO BEPXOBHOTO Cy/Ia, Cy/ IEPBOM MHCTAH-
nuu obs3aH OIleHUBATh Z0Ka3aTeNbCTBA C 0COOO
TIIATEILHOCTBIO, He 3a0bIBasg O TOM, YTO ITOKa3aHMI,
JaHHbIE CJIEICTBEHHBIM CyAbel B cyaeOHOM pa3bupa-
TeNbCTBE, MIPEJCTABIAIOT OO0 CBUAETENBCKIE TTOKA-
3aHUSA C YYXKUX CJIOB.

63. B cooTBeTCTBMHU C MyHKTOM 2 cTaThu 349 YIIK
TepMaHUY Cy/I, BLIHOCSA PellleHHe M0 ane/UIAIuOHHON
»Kanobe Mo BOIIpocaM IpaBa, Ha OCHOBAHUH MOTHBU-
POBAHHOI'O XOZaTalCTBa MPOKYPATyPhl MOXKET OCTa-
BUTH 6€3 yOBJIETBOPEHUS ANEUIAIMOHHYIO KaI00y
6e3 MpoBeZieHNA CIIyLIaHWs, €CIU CyZ IPU3HAET JAaH-
HYI0 Xayoby TBHO HeOOOCHOBAaHHOM. Takoe pellieHue
JOJDKHO OBITH MIPUHATO €AUHOTIACHO.

ITI. COOTBETCTBYIOIIME I1O0JIOKEHUA
MEXIYHAPOJTHOI'O ITPABA

64. OkazaHye B3aUMHOU ITOMOIIY TI0 YTOJIOBHBIM
aenaM Mexxay l'epmanueli u JIaTBUEH perylIupyeTcs,
B 9acTHOCTHU, EBpoImeiicKol KOHBEHITHEX O B3aUMHOM
[IpaBOBOI TOMOIIY 110 YTOJIOBHBIM ZenaM oT 20 anpe-
a9 1959 r., gononHeHHOM KoHBeHIIMIEN 0 B3aUMHOM
MIPaBOBOM ITOMOIIIY IO YTOJIOBHBIM /IeJlaM MEXAY TOCy-
JapcTBaMu — wieHaMu EBporieiickoro coo3a ot 29 mas
2000 .

65. Crarbst 10 KoHBeHIIUM O B3aMHOM IIPaBOBOM
TTOMOIITY TI0 YTOJIOBHBIM /IeJIaM MEeXX/Y TOCYAapCTBAMU —
ywieHaMu EBpomnetickoro corosa ot 29 mas 2000 r. mpe-
IlyCMaTpUBaEeT BO3MOXKHOCTB IOIPOCa CBUZETENEH
[IOCPeACTBOM BHUAeOKOHbepeHInY CBs3u. [10100HbIH
JIOTIPOC JIOJKEH OCYIIECTBIIATHCS B IIPUCYTCTBUU CyZe0-
HOTO OpraHa rocy/lapcTBa-WwieHa 3apannuBaeMoro
rocyZapcTBa-wieHa v MIPOBOAUTCS CyIeOHBIM OPTaHOM
3ampalnBaIIero rocyapcrea-wieHa. CBUETENb
MOJKET COCJIaThCS Ha ITPaBO He CBU/IETETLCTBOBATD, Ipe-
JOCTaBJIEHHOE eMY 3aKOHOZATEILCTBOM JIMOO 3alpariiu-
BaeMoro, 160 3ampalnIMBaIero rocyapcTaa-uwieHa
(myHkT 5 cTathu 10 ykazanHou Konseniun). Kaxxaoe
roCyZAapCTBO-WIeH 003aHO MPUHATH HeOOXOAUMEIE
MepHI i1 obecriedeHUs TOro, YTOOBI K CUTYallUIM,
KOT/Ia CBUIETETH JIOTIPAIITMBAIOTCS Ha €TI0 TEPPUTOPUH
¥ OTKa3bIBAIOTCA /aBaTh ITOKAa3aHUs, HECMOTPS Ha
00513aHHOCTD Ja4YM [TOKa3aHUH, IPUMEHSICS TIOPSZO0K
MIPOBeZIEHYs J0TIPOCa, YCTAaHOBJIEHHBINH BHYTPUTOCY-
ZIApCTBEHHBIM 3aKOHO/IATEBCTBOM /IJISL IPOBEIEHUS
JI0TIpoca CyZI0OM 3TOro rocyzapcrsa (ImyHKT 8 cratbu 10
ykazaHHol KoHBeHIum).

66. CtaTbs 8 EBpomneiicKoi KOHBEHITH O B3aUMHOM
[IpaBOBOY IIOMOIIY IO YTOJOBHBEIM ZiesiaM oT 20 arpess
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1959 r. mpeycMaTpUBaeT, YTO CBU/ETeNb, KOTOPHII He
OTBETWI Ha TIOBECTKY, O BpyYEeHUU KOTOPOH Ipocuia
3aIpallIMBaroIas CTOPOHA, He MOXKET, aXKe eCJId OHA
COZIEPXKUT TIPEAYTIPEXKIEHNE O CAHKIIUAX, OBITH MO/~
BEPTHYT KaKOMY-TH0O0 HaKa3aHUIO WM TPUMEHEHHUIO
MepBI IIpecevYe s, eC/IU TOJIbKO BIIOCIECTBUU OH
Z06POBOJIBHO HE OKAXKETCS HAa TEPPUTOPUHM 3aTpariv-
BaIoIIel CTOPOHBI ¥ BHOBB He OyZIeT TaM Ha IeXKaliM
06pa3oM BbI3BaH MTOBECTKOM.

I. ITIPEAITIOJIATAEMOE HAPYIIEHUE ITYHKTA 1
N ITIOAITYHKTA «D» ITYHKTA 3 CTATbHU 6
KOHBEHIIN

67. 3asgBUTEND KaJ0BajCid Ha TO, 4YTO cyaebHOe
pa3bupaTeabCTBO MO €ro ey OBUIO HeclpaBeaIu-
BBIM, a TAK)Ke YTO OBUT HApYyIleH TPUHITUT paBHOTIpa-
BUA CTOPOH, ITOCKOJBbKY HU Ha OZHOM CTaguu IPOU3-
BOJICTBA 10 /IeJIy HA eMy, HU ero aZlBOKaTy He ObLIOo
NpeAoCcTaBIeHO BO3MOXHOCTU Aonpocuts O. u P,
eJUHCTBEHHBIX HEIOCPeJCTBeHHBIX CBU/ETEJTbHUI]
U IIOTePIEeBIINX B pe3y/ibTaTe NPeCcTYIUIeHU A, NIpeJ-
[IOJIOXKUTEIBHO COBEPIIEHHOI'O UM B I. [€TTHHIeHe
B peBpase 2007 roza. OH ccrmasca Ha CTAThIO 6
KonBeHIMy, KOTOpPasA B COOTBETCTBYIOIIUX YaCTAX
npefycMaTpUBaeT:

«1. Kakaplii... Ipu MpeAbABIEHUHN eMy JH060ro yro-

JIOBHOTO OOBHMHEHUS MMEET IIpaBO Ha CIpaBeAIu-
BOE... paS6I/IpaTEJIbCTBO Aeqa... CyAoM...

3. Kaxzpiii 06BUHAEMBIM B COBEPIIEHUH YTOJIOBHO-
r'0 MPEeCTYIUIEHUS UMEeET KaK MUHUMYM CJIeJyIOIIie
mpaBa:

d) AO0IIpalIinBaTh IMOKa3bIBAIOMIUX IIPOTUB HETO
CBH,Z[ETC]IGfI WX UMETH IIpaBo Ha TO, lIT061>I 9TH CBU-
AeTenu ObUIA AOIIPOILIEHDbI, U UMETH IIPpaBO HAa BbI3OB

" Aomnpoc CBI/I,ZLeTEJIef/i B €T'0 II0JIb3y Ha TE€X K€ YCJIO-
BUSIX, UTO U [ CBU/IETEIIEM, TOKA3BIBAIOIUX POTUB
HeEero...».

68. Biactu 'epmaHuu He COTMIACUIMCH C JaHHOMU

KaIo00011.

69. ITanata EBpomneiickoro Cyza ycTaHOBUIA,
YTO B ZIAHHOM /leJie He ObLIO ZIOMYIeHO HapyIIeHUs
nyHkTa 1 ctatby 6 KoHBEHIINYM BO B3aUMOCBS3H C IO/~
MyHKTOM «d» IyHKTa 3 ctaThl 6 KoHBeHIMH.

70. TIpuMeHUB MPUHIUIIB, BEIpaboTaHHBIE EB-
pomeiickum Cyzom B [locTaHOBIeHUH ero Bosbmioin
[TamaTsl no geny «Anb-XaBaiid u Taxupu IpOTUB
Coeaunennoro KoponesctBa» ((Al-Khawaja and
Tahery v. United Kingdom), »xano6sr N2N2 26766,/05
u 22228/06, ECHR 2011), ITamata EBponeiickoro
Cyza ycTaHOBUJIA, UTO CYLIECTBOBAIU BECKUeE MPUIU-
HBI ZJI HESIBKY CBUZETENIBHUILL Ha cygebHOe 3acesa-
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Hue. CyZA 3eMJIM NIpeJIIpUHAI BCce pasyMHBIe YCUINA
C 11eJThI0 06€eCeYnTh IOTIPOC CBUAETENbHUIL. TOT dakKT,
YTO BCe HOMBITKU CyZia 3eMJIM OKa3aIuch Oe3ycrel-
HBIMU, HeJb3s OBUTO TIOCTAaBUTh B BUHY cyay. [lanarta
EBpormeiickoro Cyza Takxe pelruia, 4To, XOTs IOKa-
3aHUA CBUZETENIbHUL], BO3MOXHO, He ABIAINCDH eANH-
CTBEHHBIMU U pellalolUMU JoKa3aTelbCTBaMU, Ha
KOTOPHIX OCHOBBIBAJICS OOBUHUTEIBHBIN [IPUTOBOP,
BBIHECEHHBIU 3aABUTENI0, OHU ABHO MMeJIN 3Ha4yU-
TeJTbHBIN BecC MPU pelleHUuU Bompoca 06 ycTaHOBIe-
HUU €T0 BUHOBHOCTH.

71. BmecTe c TeMm, o mHeHuo [lanater EBpo-
netickoro Cyza, UMeJIICh J0CTaTOUYHbIE YpaBHOBEIIN-
Baromue GpaKTOPH, KOMIIEHCUPYIOIIHE CI0KHOCTH,
C KOTOPBIMU CTOJIKHYJIACh CTOPOHA 3aIlUTHL B Pe3yJlb-
TaTe NMPU3HAHUA JONMYCTUMBIMU CBUJETENIbCKUX
nokasaHuil nmotepnesBmux. [lajata EBponeiickoro
Cyza cowna, 4To CyZ 3eMiId obecredns mpeAocTaBie-
HUe IpolleccyaabHbIX FrapaHTUH, IPeJyCMOTPEHHBIX
B COOTBETCTBUU C BHYTPUT'OCYZAPCTBEHHBIM 3aKOHO-
naTtenbcTBOM. ComacHo cratbe 168c YIIK l'epmanuu
(cM. § 56 Hacroamero IlocTaHOBIEeHNA) OOBUHSIE-
MOMY U €ro 3alUTHUKY, KaK IPaBWIO, paspelaeTcsa
IIPUCYTCTBOBATh Ha [0IpoCe CyJOM CBUeTeNd Ha
nocynebHo# craguu. OJHAKO OMpaBJaHHBIM SBJIS-
JIOCh JINIIeHNe 3adBUTeNA, KOTOPOMY K TOMY BpeMe-
HU ellle He OBUT Ha3HAUEH 3aNTUTHUK, BO3MOXHOCTHU
pucyTcTBOBaTh Ha gomnpoce O. u P. cie/cTBEHHBIM
CyAbel B COOTBETCTBUU C IYHKTOM 3 cTaTbu 168c¢
YIIK Tepmanuu. OnaceHue ClIeACTBEHHOTO CY[AbU
0 TOM, 4TO IIOZl03peBaeMble OKaXyT JaBjieHre Ha CBU-
JeTeJbHUI], KaK TOJIbKO OHU WIM UX 3aL[UTHUK IOJY-
yaT MHGOPMAIIHIO O CJIYIIAHUH, TEM CAMBIM BOCIIpe-
IATCTBOBAB IIPOBOJMMOMY pacciaefloBaHUIO, ABIA-
Jochk o6ocHOBaHHHIM. [lasmaTta EBpomnetickoro Cyza
Tak)Ke NIpUHAJA BO BHUMaHUe 3aMedyaHUe BiacTei
lepMaHUM 0 TOM, YTO B MOMEHT IIpOBeZleHUs CIyIIa-
HUS HeJb3s ObLIO TIPeJcKa3aTh, YTO CBUETENbHHUIIBI,
KOTOpHIe yXKe [laBajiy IIoKa3aHUA HeCcKOJbKO pas,
OTKAaXKYTCs OT a4y IIOKa3aHUi B cyZeOHOM pa3bupa-
TEJIbCTBE.

72. Kpome Toro, [lanata EBponelickoro Cyza
OTMETWIA, 9YTO CYZ 3eMJIU TLIATEIbHO U3Y4MII II0Ka3a-
Huda O. u P. c yaeToM uX HU3KOH 0Ka3aTelbCTBEHHON
ueHHocTu. CyZ TakKe IPUHAJ BO BHUMaHUe IIOKa-
3aHuA ABYX CBUZeTenbHUL, E. U L., KOTOpBIM IOTEP-
IeBIIMe paccKka3aly o MpecTyIJIeHUH cpasy Iocjie
€ro coBeplIeHMA. B3auMoZonoaHAIIe CBUeTeNb-
CKMe MOKa3aHUs OBUIM MOAKpeIUIeHBl paKTUYeCKu-
MU l0Ka3aTeJbCTBaMM, COOpaHHBIMU B XO/ie MPO-
CJYIIUBaHUA TelepOHHBIX pa3rOBOPOB, HAOIIOAEHUS
3a nepeMmemenuaMu o GPS, a Takxe IpU3HaHUEM
3asBUTENEM TOTO $aKTa, YTO OH HAXOAUJICS B KBap-
THUpe MOTepIleBIINX BO BpeMA COBepIIeHUs IIpecTy-
mweHusA. bosnee Toro, BEIBOARI CyZja IOATBEPKAATUCH
CXOXKECTBhI0 CIIOCOO0OB COBEPIIEHUS MPECTYIIEHUH
B ropogax Kaccese u I'éTTunrene. CooTBETCTBEHHO,
B LIeJIOM pa3bupaTenbCTBO 10 Aeay OBbLIO CIIpaBe-
JIVBBIM.
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1. 3aaBureb

73. Ilo MHEHUIO 3aABUTEJIA, €r0 IIPABO Ha CIIpaBe/-
JIMBOE Pa30bUpaTeNbCTBO, B TOM YHC/IE TIPABO JOIPAIITH-
BaTh CBUZETeJIel, IOKa3bIBAIOLINX IPOTUB HEro, rapaH-
THPOBaHHOE IyHKTOM 1 M MOAIYHKTOM «d» IMyHKTa 3
craTby 6 KoHBeHIMM, 66U10 HapyIieHo. OH MOAYEPKHYII,
YTO HU Ha OJHOM CTaJuu IPOU3BO/CTBA T10 JIe/Ty HU eMy,
HU €ro 3allUTHUKY He ObUIO MPEAOCTaBIEHO BO3MOXKHO-
CTHU fIonpocuTh cBufeTenbHul] O. u P.

(a) IIpumeHumble NPUHYUNBL

74. B cBoUX 3aMedyaHUAX, IOJaHHBIX B boiblryio
[Tamaty EBpomneiickoro Cyza, 3afgBUTENb COTTIACUI-
cs C TEM, YTO NMPUHIUIEL, BEIPAOOTAHHBEIE B YIIOMU-
HaBIeMcs Bhilie [TocTaHoBneHun bombinoi [TanaTel
EBporeiickoro Cyza mo geny «Anb-XaBaiisa u Taxupu
npotuB CoeauHeHHOTo KOoposeBcTBa», OBUIM MpHU-
MEHUMEI K ero geny. OH IOAYepKHYJI, 4YTO B COOTBET-
CTBUU C JJaHHBIM IIpelleIeHTOM HeIpeZoCTaBlIeHUe
CTOpPOHE 3aIUTHl BO3MOXHOCTHU 334aTh CBU/ETENIO
0OBUHEHUS BOIMIPOCH B X0/Ie TEPEKPECTHOTO JOTIPO-
ca BeJleT K HapyUIEHUIO MOANMYHKTa «d» myHKTa 3
craTbu 6 KoHBeHIIUY, 32 UCKIIOUeHNEM CIy4aeB, KOr-
[la CYIIECTBYIOT UCKIIOUUTEIbHBIE OOCTOATENbCTBA.

(b) Hmenucw nu eckue 0CHOBAHUA O HeABKU
ceudemenvHuy O. u P. Ha cydebHOe 3acedaHue

75. [lo MHeHUIO 3adABUTENA, HE CYLIECTBOBAIO
BECKHX OCHOBAHMU AJS HesAIBKU cBuAeTeJabHUI O.
u P. Ha cyze6HOe 3aceganue. [ICHX0MIOTUYECKHE TPY/-
HOCTH, KOTOPBIE MPEANOIOKUTENbHO OBUIN BHI3Ba-
HBI TIPeCTYIUIEHUEM, COBEPIIeHHBIM B I. [EéTTUHTeHe,
He IpenATCTBOBAJM CBUAETEJbHUIIAM ZaBaTh MOKa-
3aHUA COTPYAHUKAM IMOJULHUU U CIeILCTBEHHOMY
CyAbe Ha CTaZiuM MpeABapUTeJbHOrO pacciesoBa-
Husa. Kpome Toro, ['éTTUHTeHCKUU cyJ 3eMJH caM
PEIIWI, YTO He OBLIO JOCTATOYHBIX OCHOBAHUM /s
HesABKU CBHUAETENbHUIl Ha cyJeOHOe 3acelaHUeE.
BHYTpUTOCYZapCTBEHHbIE OPTAaHbl JOIKHBI OBLIN
NpeANpUHATD AaTbHeNIIe MepHl AJ JOoIpoca CBU-
JeTeJbHUIl Ha CTaAuu cyaebHOro pa3bupaTenbCcTBa,
B TOM YMCJIEe IIyTeM IIpOBeZeHNs ABYCTOPOHHUX Iiepe-
roBOPOB c JIaTBHeH Ha MOJIUTHYECKOM YPOBHE.

(c) Asnsanuce u dokazamenbcmad HesA8UBULUXCA
ceudemenbHUY, eOUHCMBEHHbIM U PeWAUUM
OCHOBAHUEM O/IA 8bIHECeHUSA 3AABUMEI0
068UHUMENLHO20 NPU20BOPA

76. [lo MHeHUIO 3aABUTEJA, BBIHECEHHBIN eMy
O0OBUHUTEbHBIN IPUTOBOP OBLI OCHOBAH B pellaro-
el cTelleHW Ha ITOKAa3aHUAX, AaHHBIX O. u P., KoTo-
pBle ABJIANNCH eJUHCTBEHHBIMU CBH/ETeIbHUIIAMU
cobbrtuii B . [éTTrHreHe. OH He ObUT 6B IPHU3HAH BU-

HOBHBIM Ha OCHOBAHMH MMEBIINXCSH JOKA3aTeNbCTB,
ecau Obl mokasauusa ceugetrenbHul] O. u P. He 6bUIH
TIPUHSATH BO BHUMaHUE.

(d) Hmenucs au docmamouHble
ypasHosewugaruwue Gakmopsl, KomMneHcupyoujue
CJLONCHOCMU, ¢ KOMOPbIMU CMOJIKHYAACh CMOPOHA
3auumat

77. 3aABUTENb CYUTAJL, UTO HE CYILIECTBOBAJIO ypaB-
HOBEIIMBAMUX GAKTOPOB, KOMIIEHCUPYIOIIUX CJIOXK-
HOCTH, KOTOPBIE ObLTHM CO3JaHbI /I CTOPOHBI 3aIIUTEI
HesIBKOU CBUZIeTENbHUIL Ha cyZiebHOe 3ace/iaHue.

78. 3adaBUTENb YTBEPKAI, YTO CyZ 3€MJIU HE Olle-
HUJI ¢ 0cOOOH TIATENBHOCTHIO CBUIETEThCKUE MOKA-
3aHud O. u P. Cyz 3emyi He IPUHAJI BO BHUMAaHUE TOT
¢dakT, uTO HEABKA CBUETENLHUIL Ha CyZebHOe 3ace-
naHue 6e3 yBaXXUTENbHBIX IIPUYUH yKa3bIBajia Ha UX
HEHaJeXKHOCTb. KpoMe TOT0, JOIOJHUTEIbHEIE II0KA-
3aHUA C YYXKUX CJIOB U IIpeOCTaBlIeHHAasA 3asABUTEIO
BO3MOXHOCTb JOIPOCUTH CIEACTBEHHOTO CYJbIO He
MOT/IU OBITh TIPU3HAHBI JOCTATOYHBIMU YPaBHOBEIIIH-
BarOIMMU GAaKTOPaMU, TAPAHTUPYIOIUMU PABEHCTBO
COCTA3aTeNbHBIX BO3MOXXHOCTe! cTOpoH. ToT ¢akT,
YTO B COOTBETCTBUHU C YI'OJIOBHBIM IIPOLIECCYaJbHBIM
3aKOHOZATeNbCTBOM 'epMaHUU MpoKyparypa o6s-
3aHa uccjaeloBaTh U 0oKa3aTelbCTBA BUHOBHOCTH,
Y J0Ka3aTeNbCTBA HEBUHOBHOCTH OOBUHIEMOTO (CM.
8 55 HacTosAmero ITocTaHOBNIEHUA), He MOT CIYXUTh
KOMIIeHcaliell OTCYTCTBUA Y Her0 BO3MOXXHOCTU
3a/1aTh CBUZIeTE/ISIM OOBUHEHUS BOIIPOCHL B XO/Ie Tiepe-
KpeCTHOTO JI0IIpoca, TaK Kak CleJCTBeHHbIE OpraHbl
B HACTOSIIIEM JleJie He UCCIEA0BAIN OCBOOOXKAAOIINE
OT YTOJIOBHOY OTBETCTBEHHOCTH JJ0Ka3aTeIbCTBa.

79. 3aABuUTENb I0J4YEPKHYJ, B YaCTHOCTH, YTO €MY
He ObLIa IpeZoCTaBlIeHa NpesyCMOTpEHHAs BHYTPU-
rocyZilapCTBeHHBIM 3aKOHOJATeIbCTBOM IIPOIleccyab-
Hasd rapaHTusd, HallpaBjieHHasA Ha peaan3alnulo Ipasa
Ha 3alUTYy, a UMEHHO 3allUTHUKY, IPEeACTaBIA0IIe-
My €r0 MHTEPECHI, He OBUIO pa3pelleHo MPUCYTCTBO-
BaTh IIpu gonpoce ceugereabHul O. u P. cieacTBeH-
HBIM CyZbel. B cOOTBeTCTBUU C nonoXeHuAMHU YIIK
lepmanuu (myHKT 3 cTaThbu 141 BO B3aUMOCBSA3U CO
cratbei 140, cM. § 57 HacTosamero ITocTaHOB/IeHM:),
KOTOPHIM Jan TonkoBaHue dezepanbHbI BEPXOB-
HbIl cyg ['epmaHun (3asgBuTens cocnainca Ha [locra-
HoBeHUe PesiepanbHOrO BepXoBHOrO cyza 'epmanuu
oT 25 mtong 2000 ., cm. §§ 58, 59 u 62 HacToAIIEroO
[TocTaHOBNIEHN), IPOKypaTypa Obl1a 06s3aHa Ha3Ha-
YUThb 3aBUTENIO 3aIIUTHUKA JJI IPeACTaBlIeHUs ero
WHTEpPECOB Ha CTaJVU MpeJBapUTEIbHOTO pacciaeso-
BaHUsA. DTO JOIKHO OBUIO OBITH CZEIaHO /0 AOTIPO-
ca OCHOBHBIX CBH/EeTeNell 0OBUHEHUS CIeCTBEHHBIM
cyabel, Ha KOTOPOM eMy He pa3peluad IpPUCYT-
CTBOBaTh Ha OCHOBaHUU IyHKTa 3 craTbu 168 YIIK
Tepmanuwu. IIpu JaHHBIX 0OCTOATENBCTBAX 3ALIUT-
HUK MMeJ IPaBo IIPUCYTCTBOBATh Ha AOIPOCE CBU-
JleTesls Ha OCHOBaHUM MyHKTa 2 ctaTthu 168c YIIK
lTepmanum (3a UCKJIIOUYEHHEM CUTyaIUl, Iepevyuc-
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JIEHHBIX B IIyHKTe 5 cTaTbu 168c YIIK l'epmanuu, HO
B HACTOAIIEM Jiejie TAKUX CUTyallli He HabI04amoch).
B mogzep:kKy CBOMX J0BOZIOB 3asIBUTENb COCIAJICA Ha
BBIBOZBI EBpomnetickoro Cyza mo geny «XioMMep Ipo-
tuB ['epmanun» ((Himmer v. Germany) ot 19 utoss
2012 1., )xamoba N2 26171/07, §8§ 420 et seq.).

80. 3agBuTenb NOAYEPKHYI, YTO HA NIPAKTUKE CBU-
JleTenu JoNpalluBaloTca Cle/CTBEHHBIM CcyAbel Ha
CTaZVU IIpe/BapuUTeJbHOr0 paccjieloBaHUs, IOMU-
MO ZIoIpoca, TPOBOAUMOTO COTPYAHUKAMU HOJTUIUU,
TOJIBKO €CJIM CYI[eCTBYeT OMacHOCTb YTPaThl JOKa-
3arenbcTB. [IpoTOKOI foTIpOCa, IPOBEIEHHOTO CJIe-
CTBEHHBIM CyZbel, MOXKET ObITh 3aYUTAH U UCIIOIb30-
BaH B KaueCTBe /I0KA3aTeNbCTBA HA CTAIUU Cy1eOHOTO
pasbupaTenbcTBa MPU COOMIOZEHUN MeHee CTPOTHUX
VCJIOBUM, UeM Te, KOTOpble IIPUMEHSIOTCA K IIPOTOKO-
JIaM ZIOIIPOCOB, TIPOBOJMMBIX COTPYAHUKAMU IO
(nyukTel 1 1 2 cratbu 251 YIIK I'epmanuu, cm. § 61
Hacrosmiero [loctanoBnenus). Takum o6pa3om, TIpu-
CyTCTBYE OOBHUHSIEMOTO U €T0 3al[UTHUKA Ha IOMPOCE,
TIPOBOAVIMOM CJIeZICTBEHHBIM CyZbeil B COOTBETCTBUU
c nyHkTOM 2 crathu 168c YIIK I'epmanuu, umeer
Ba)KHOe 3HaYeHMe i obecrievyeHus MpaBa OOBUHSe-
MOT'0, TAPAaHTUPOBAHHOTO MOAIYHKTOM «d» MyHKTa 3
cratbu 6 KoHBeHITUH.

81. Ilo yTBep:K/AEHUIO 3aABUTEISA, OBUIO HEOIIPaB-
JIAHHO JINIIATh €T'0 3TOTO IPaBa TOJIBKO JIUIIb TIOTOMY,
YTO y CJIEZICTBEHHOTO CYAbH CIOXIIOCH OUTUO0IHOE
BIIeYAT/IIEHHE, YTO CBUETEJbHUIIB OOSINCH AaBaTh
MMOKa3aHUA B IPUCYTCTBUU 3asBUTENS U JaXXe ero
3al[UTHUKA, XOTS 3asABUTENb He ZlaBal IOBOZAOB AJI
BO3HUKHOBEHUS MOMOOHBIX CTPaxoB. JIaHHBIN JOBO/
B JII0O0OM CJTydae He MOT CJIYXKUTb ONpaBAaHUEM [Jis
HeJIONYIeHUs 3aABUTEJA U ero 3alllUTHUKA K YIaCTHIO
B JIOTIPOCE, TIOCKOJIBKY CYIIECTBYIOT PA3IMYHBIE CIIOCO-
OBl YMEHbIIIEHUS MOAOOHBIX CTPAX0B. B CBA3M C TeM,
gyT0 cBuzeTenbHULBI O. U P. TUIaHMPOBaIM MOKUHYTh
lepmaHuI0 BCKOpE IOCe 0Ipoca, IPOBeJleHHOTo
CJIeZICTBEHHBIM CyZbeli, UMelach BO3MOXKHOCTh Ha3Ha-
YUTH 3aBUTENIO 3AIIUTHUKA HE33/0JTro /0 CayIIa-
HUS, 9YTO TIO3BOJUJIO OBl €My WIH MO KpaifHeH Mepe
ero 3allUTHUKY JIUNYHO AONPOCUTDh CBUZETENbHUL, He
BBI3BIBas Y HUX UYBCTBA CTpaxa.

82. Ilo MHeHUIO 3asgBUTEJIA, Ce/[CTBEHHbIE Opra-
HBI MOIJIU TIPeJBU/ETD, YTO cBUAeTeabHUIB O. u P.,
KOTOpBIe, BEPOSATHO, OBUIM BUHOBHEI B HAPYLIEHUU
TOPTOBOTO WIU HaJOTOBOT'O 3aKOHOZAATENbCTBA B CBA-
3U C 3aHATHUEM MPOCTUTYIUEH, OYAYT HeJoCATaEMBI
JJIs1 1av¥ TToKa3aHWH B [epMaHWU B paMKax CyZe6-
HOTO pa3bupaTenbCcTBa 1O ey 3asgBuTensa. Tem He
MeHee 3asgBUTENb MOAYEPKHYJ, YTO Y HETO HE OBLIO
MIPUYMH XOZaTaliCTBOBATh O IPOBEZEHUU TIOBTOPHOT'O
JI0TIpoca CBUJETENBHUILL CIeICTBEHHBIM CyZbel B ero
MIPUCYTCTBUU Cpa3y IOCJe ero 3aZepKaHusd, TaK Kak
OH TIOJIaTaJI, YTO y HEro 6yZeT BO3MOXHOCTD 3a/1aTh
CBUZIeTeIbHUIIAM CBOU BOIIPOCHI B X0/le IIepeKPeCcTHO-
ro Ziompoca B cyZie. B 1060M ciydae cBUAETENbHUIII
yKe OKUHY/IU TeppuTopuio ['epMaHuy K MOMEHTY ero
3aZiepXKaHusl.
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2. Bnactu I'epmanun

83. ITo MmHeHUI0 BracTelt [epMaHuy, TPOU3BOJCTBO
10 YTOJIOBHOMY JeJTy, BO30Y:KXZ€HHOMY B OTHOIIEHUHU
3asIBUTEJISA, COOTBETCTBOBAJIO ITYHKTY 1 U MOATIYHKTY «d>»
myHKTa 3 cratbu 6 KoHBeHIMY, HeCMOTPS Ha TO, UTO HU
Ha OZHOU cTaguy MPOU3BO/CTBA IO ey 3asgBUTENb He
HMeJl BO3MOXKHOCTHU 3aZaTh cBugerenbHuIlaMm O. u P.
BOIIPOCHI B XOZle TePEKPeCTHOro A0Ipoca.

(a) IIpumeHumble NPUHYUNBL

84. Bnactu l'epMaHuU mojaraaiu, 4TO He OBLIO
NPUYUH CYKaTh WJIU U3MEHATh MPUHIIUIEI, BhIpa-
6oTaHHble EBpomeiickuMm CyZoM B yIOMHHAaB-
meMcs Bhille ITocTaHOBAeHUU bosbinod I[TanaThl
EBpormeiickoro Cyza no feny «Anb-XaBaiia u Taxupu
npotuB CoeguHeHHoro KoposeBcTBa», KOTOpoe
OBLJIO TPUMEHUMO K HACTOSIIEMY /ey W COTJIAaCHO
KOTOPOMY B HEKOTOPHIX CAy4Yasix MOXKHO 0OOHTHCH
6e3 IIepeKPeCTHOTO Z0IIpoca CBUAeTeNel. BEIBOABI
EBpomneiickoro Cyza, cielaHHBle B KOHTEKCTe CHU-
CTEMBI OOIIEro IpaBa, caeAyeT C ONpeAeNeHHON rub-
KOCTBIO TIEpeHeCTU Ha CUCTEMY KOHTMHEHTAIbHOTO
mpaBa. Jlaxxe eciu Obl 3T IPUHIIKUIIE ObBUTA IIPHUMe-
HEHBI, 00beM MCKJIIOUEHHH U3 MPUHIIKIIA TIEPEKPECT-
HOTO ZIOITpoca MOT OBITh JlaXke IHUPE B CUCTEMe KOH-
THUHEHTAJIbHOTO IIpaBa, HallpuMep, B CUCTEME MpaBa
TepMaHuH, KOTOpas OMUpaeTcs 1Mo 6oJbIlel YacTu
Ha mpodecCUOHATbHBIX CyAel, 061agaonUX OIbI-
TOM B OIleHKe HaJleXXKHOCTH /0Ka3aTeNbCTB, ¥ rOpaszio
6osiee TIpo3pavHast OlleHKa J0Ka3aTebCTB COAEPIKUT-
Cs1 B MOTUBHPOBOYHOH YaCTH CyAeOHbIX pEIeHUH.

85. Biactu I'epmanum 06aBWIH, YTO, KaK TIOKa3a-
JIO BBITIOJIHEHHOE MU CPaBHUTEIBHO-IIPABOBOE HCCIe-
JoBaHUe, HU B ofHOM u3 JloroBapuBatomuxcs CTOpOH
KoHBeHIINM € cuCTeMO yroJoBHOTO IIpaBa, CpaBHU-
MOM ¢ cuctemol I'epMaHuy, He IpeAyCMaTPHUBAETCS
HeOorpaHWYEeHHOE MMPaBO OOBUHAEMOI'0 33/IaBaTh CBU-
JeTeasiM OOBHHEHUs BOIIPOCH B XO/le I€PEKPECTHO-
ro gompoca B cyze. KpoMme Toro, BO MHOTUX APYTUX
IIPaBOBHIX CHUCTeMax He 3alpelanoch UCIOIb30BaTh
MIPOTOKOJIBI paHee MPOBeJeHHBIX AOIPOCOB CBU/ETE-
JIeH, Jaxke ecii OOBUHAEMBIM He MMeT BO3MOXKHOCTHU
ZIOTIPOCUTD 3TUX CBUEeTeiell Ha COOTBETCTBYIOIIEN
CTaZluu.

(b) Cyuecmeosanu Jiu 8eckile 0CHOBAHUSA
ona Hessku cgudemenvruy O. u P. Ha cydebHoe
3acedaHue

86. ITo MHeHU10 BiacTeil ['epmaHuu, cymecTBo-
BaJIM BeCcKre OCHOBAHMA, COOTBETCTBYIOIIMeE Ipelie-
JeHTHo mpakTuke EBponetickoro Cyza, Ay HeSIBKU
ceugerenbuui] O. u P. Ha cyzebHoe 3acezanue. Cyq
3eMJIM MPeANPUHAT BCe pa3yMHble YCHINA JJIA AOIPO-
ca CBUZIETEJIbHUI], KOTOPhIE MPOXKUBAIU U paboTanu
B [epMaHuM Ha 3aKOHHBIX OCHOBAHUAX, TUOO JTUIHO
B 3aJIe CyZIeOHBIX 3aceflaHuii, MO0 C UCIIONb30BaHUEM
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ayZIMOBU3YaJIbHBIX CPEZICTB C TIOMOIIBIO CyZI0B JIaTBUH.
Cyz 3eMJIu BhI3BaJl CBUAETEIbHUI Ha cyaebHOe 3ace-
JaHue oBecTKOU. [Tocsie TOTo, KaK CBUAETETbHUIIEI
TIPEZIOCTABWIN MEJUITMHCKUE 3aKTI0YeH U, Cy/l BHOBb
MOIBITA/NCA 06ECTIEYUTDh UX MPUCYTCTBUE, UHPOPMHU-
POBaB UX O TOM, 4TO UM OyzZeT obecrieyeHa 3alIUTa,
a TakKe 3aIllPOCUB Y CBUJETENbHHUI, IIPU KaKUX YCJIO-
BUAX OHM T'OTOBH AaTh MokaszaHusd. CyZ 3eMau He
UMeJ I0PUCAUKIIUY, TTO3BOJIAIONIEN eMy IPUHYAUTD
CBUZIETENBHUI], KOTOPHIE SABASINCH IPaskIaHKaMHU
JlaTBUM U MIPOXKUBAJIM B 3TOM CTPaHe, K ABKE Ha cyzeb-
HOe 3ace/laHue, IIPOBOANMOe B [epMaHuH, TOCKOJIBKY
Mephl IPUHYKAEHUSA OBLTH 3ampelieHbl cTaTbel 8
EBpomnelickoii KOHBEHIIMU O B3aUMHOM IIpaBOBOU
TTOMOIIIH TI0 YTOJIOBHBIM JieiaM (cM. § 66 HaCTOAIIEro
[TocTaHOBIEHUS).

87. Bnactu I'epmanuu yTBepKJanu, 4TO CYyZ 3€M-
JIA BIIOCJIEZICTBUU TIOMPOCUI BIacTU JIaTBUU B TIOPS-
Ke B3aMMHOI NPaBOBOW MOMOIIA B COOTBETCTBUU
C IPUMEHUMBIMHU MpaBUJIaMHU BBI3BaTh CBUETEJb-
HUII B CyZ B JIaTBUM, YTOOBI MX MOKHO OBLIO ZOIPO-
CUThH C UCTIOTH30BAHUEM ayZIMOBU3YaNbHBIX CPE/CTB.
OaHako cyz JIaTBUM OTMEHWI CyZieOHOe 3aceflaHKe
ToCJIe TIPeZIBaPUTETHHOTO 0OCYKAEHUS CO CBUIETEND-
HUI[AMHU, KOTOPhle BHOBb MPEJOCTABUIN MEIUIIHH-
CKMe 3aKJII0UeHUs. 3ampoc cyJa 3eMJIU O IIPOBEPKeE
cyZioM JIaTBUUM TIPUYUH OTKa3a CBU/ETENbHUI] OT au
MMOKa3aHWH WIN MPeAJOKEHUH APYTUX CIIOCOO0B UX
Jormpoca octajucs 6e3 orBera. HUUTO He yka3bIBaJIo
Ha TO, YTO JOIPOC CBUAETEIbHUI] MOT OBITH IIPOBeE-
JeH IPYTUMU CII0CO0aMU, TaKUMHU KaK JBYCTOPOHHUE
MeperoBOpH Ha MOJUTUYECKOM YPOBHE, O KOTOPBIX
3aABUTENh BIIEPBHIE YIIOMSHYJ y3Ke B paMKax pa3ou-
paTenbcTBa B EBpomnetickoM Cyze.

(¢c) Asnsnucy U 00KA3aMeENbCMBA HESBUBLLUXCS
ceudemenbHUY, eOUHCMBEHHbIM U PeWLaoUUM
OCHOBAHUEM 07151 8blHECEHUS. 3AA8UMETII0
068UHUMENbHO20 NPU20BOPA

88. Biactu I'epmaHuu yTBEpKJaan, YTO B COOT-
BETCTBHUM C MO3ULMEN Cy/a 3eMJIM, KOTOpas B ZlaH-
HOM OTHOILIEHUU MMeeT KJIIoueBoe 3HauUeHue, CBU/e-
Tenbckue Mokasanusa O. u P. ABAAMNCh «KJIIOUeBbIM»
(maldgeblich) ocHoBaHMEM [JIs OCY:KAEHUS 3asIBUTE-
sa. TeM He MeHee CyILeCTBOBAJIM U APyTHe BeCOMBbIe
Jl0Ka3zaTeabCTBa, B TOM YMCJIe Pe3yabTaThl BHIIOJ-
HeHUA MOJUIMEeN MepONpPUATUIN 110 HaOII0AeHUIO
U COOCTBEHHBIE TIOKA3aHUA 3agBUTEJSA, TIO3BOJIABIINE
MIPOBEPUTH MPABAUBOCTH CBU/IETETHCKUX TOKA3AHUH.
Bompoc o ToMm, Mo/ U TTOKa3aHUA CBUETeNbHULL
B CBETE YKa3aHHBIX JOKA3aTENbCTB OBITh MPU3HAHBI
«pelIaoIuM 0Ka3aTeabCTBOM» JJIA Liesell mpelle-
JeHTHOH npakTuku EBpometickoro Cyza, ocTaeTrcd
OTKPBITHIM, TIOCKOJIBKY B JIFOOOM CJIydae /jis Ziejia 3as-
BUTeNA OBLUTH HEOOXOAUMBI M UMENHCH JOCTATOYHBIE
ypaBHOBeIIuBawInue GpaKToOpsl, KOMIEHCUPYIONIHE
OTCYTCTBUE Y CTOPOHBI 3aIIUTH BO3MOXXHOCTH JOTIPO-
CUTb CBU/IeTEHHUII.

(d) Cywecmeosanu qiu 0ocmamouHble
ypasHosewugarouue akmopsl, KomneHcupyoujue
mpyoHocmUu, ¢ KOMOPbIMU CMOAKHYAACH CMOPOHA
3awumst

89. Ilo yTBepxaeHu0 BracTeil [epmMaHuy, oTCyT-
CTBUE Y 3aABUTEJ BO3MOXHOCTHU JIONIPOCUTDH CBU-
petenpHUI O. ¥ P. OBLIO B JOCTATOYHOU CTeIEHU
KOMIIEHCUPOBAHO CYZOM 3€MJIM, KOTOPHIH IpOBes
BCECTOPOHHUMN KPUTUYECKUN aHANU3 JOCTOBEPHO-
CTHU CBUZETENbCKUX MTOKaszaHuii. Cyz 3eMiu ¢ ocoboit
TIIATETHHOCTHIO OIEHWJI IIOKA3aHUsA, JaHHbIE IByM:
CBUJETeNbHUIIAMU 0OBUHEHUs, U, inter alia, cpas-
HWI NTIOKa3aHUsA, KOTOPble OHU /]aBaiy Ha Pa3JIUYHbIX
JloTipocax.

90. Bnactu I'epMaHuy 0TMeYaIu, YTO B yTOJIOBHOM
npouiecce ['epmaHum U cyz, ¥ TPOKypaTypa B COOTBET-
CTBHUM C 3aKOHOM 0Os3aHBI HCCJIEZOBATh U J0Ka3a-
TeJbCTBAa BUHOBHOCTHU, U J0Ka3aTeJbCTBA HEBUHO-
BHOCTU OOBUHAEMOTO. OTYACTU 3TO KOMITEHCUPYET
OTCYTCTBHE Y OOBHHSAEMOT'O BO3MOXXHOCTH 3a/1aTh CBU-
ZleTest0 OOBUHEHUS BOMPOCH B X0/I€ TTEPEKPECTHOTO
Jotpoca.

91. [IpoBepsasa NpaBAUBOCTb CBUAETENbCKUX II0O-
Ka3aHWH, Cy/l 3eMJIM TaKXXe UCIOJb30Bal OOJBIIOE
KOJIMYeCTBO NOJATBEPXKAMOIUX J0KA3aTelbCTB,
B TOM YHCJIE CBHUZIETENTbCKHME MOKA3AHUA C UYKUX
CJIOB U HaJleXKHbIe BellleCTBEHHbIE /[0Ka3aTeNbCTBa,
cobpaHHbIE B pe3yJabTaTe CIEXKKU 32 3aIBUTEJIEM.
MeponpuATHA MO HAOJIOAEHUIO BKJIKOYAIU, Cpe-
U TIPOYero, aHajIu3 CBeJeHUN 0 MeCTOIOJI0XKeHUU
MOOWIBHOTO TesedOHa 3asBUTENS, 3aTHUCh TeaedOoH-
HOT'O pa3roBOpa 3asgBUTENA C OZHUM U3 MOJACYAUMBIX,
cAeaHHYI0 BO BpeMs COBepIIeHUs MpecTyIIeHu ],
B X0/Ie KOTOPOT'O OH OIIHCaJl, KaK OflHA U3 CBU/IETENb-
HUII CIIPBITHYJA ¢ OaJIKOHA U CIIpSTalach OT 3asBUTeE-
JISI, KOTOPBIH TIpecieioBal ee.

92. Kpome Toro, y 3aABUTEA UMelach BO3MOX-
HOCTB 3aJ]aTh BOIIPOCHI B X0/le TTIepeKPECTHOTO AOIpPo-
ca U OCIIOPUTDH IPABAUBOCTD IIOKA3aHUH MMOYTH BCEX
JIvll, KoTopkle Aomnpamusanu O. U P. Ha cTazuu npe-
BapuUTeabHOTO pacciefoBaHua. CyZ 3eMIU Takxke
3acIyuian noKa3aHUsA 3TUX JIUL, OTHOCUTENbHO MoBe-
JeHUs ¥ SMOIIMOHAIBHOTO COCTOSTHUS CBUZIETENbHUIL]
BO BpeMs ZIoTpoca.

93. [lo noBoAy TOrO, 4YTO HU 3aABUTENIO, HU €r0
3alIUTHUKY He ObUIO MPEeJOCTaBIEHO BO3MOXKHOCTHU
Jonpocuth ceugerenbHul, O. u P. Ha cTaguu npea-
BapuUTeJNbHOTO pacciefoBaHus, BaacTu ['epmanuu
OTMETWJIH, YTO CIeACTBEHHBIN CYAbsA HE MO3BOJIMII
3adgBUTENI0 IPUCYTCTBOBATH NPU JIOTIPOCe Ha OCHO-
BaHuu nyHkKTa 3 ctaThu 168c YIIK l'epmanuu ans
3alUTH CBUJETEIbHUI] U YCTAHOBJIEHUSA UCTUHBHL.
CBUZETENBHUIIB, KOTOPbIE OUYeHb OOSIUCH MPECTYII-
HUKOB, B TIPUCYTCTBUY 3asIBUTEJIS HE CTaIM OBl IaBaTh
[IOJTHbIE U NTpaBJAUBHIE NTOKAa3aHUA. Y HUX UMENUCh
MpaBOMepHBIE OCHOBaHUA OOATHCA MECTH, YUUTHIBAsA,
YTO 3aABUTENH [1003PEBaJICS B COBEpIIEHUN aHANO0-
ruyHoro pa3bos B r. Kaccere.
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94. KpomMme TOro, IOCKOJbKY Y CBUZETEIbHUILL
OBUIM OCHOBAHMA OIACcaThCA, YTO JIO0O0M 3alUTHHUK,
Ha3HauyeHHBIN 3asgBUTENIO0, PacCKaXeT MocjaefHeMy
0 ZIOTIPOCE M UX MOKA3aHUAX, B IPUCYTCTBUY 3AIUT-
HUKa OHU TakXe J100 BooOIIe He cTaiy OBl faBaTh
MoKasaHul, Aubo UX ImokasaHud ObUIM OBl HETOY-
HbeIMU. Biactu ['epMaHUM NOACHUIU, YTO B COOT-
BeTCTBUU C MyHKTOM 5 cTaTbu 168c YIIK 'epmanuu
CyZ, pacCMaTPUBABIINN Ze0, MOT HE YBEAOMJIATH
aZiIBoOKaTa, Ha3HAYEeHHOT0 3asSBUTENIO, O JOMPOCE,
ecJIM OH IoJjiaraj, YTo TakKoe yBeJAOMJIEHHE MOTJIO
nmoMmemars pacciefoBaHuio. CiefoBaTeIbHO, B CO-
OTBETCTBUU C cyAebHO# nmpakTukoi ®egepanbHOTO
BepxOBHOr0 cyza ['epmanum (BracTU Takxke cocja-
sauck Ha [ToctaHoBneHue PeziepagsbHOTO BEPXOBHO-
ro cyza 'epmanuu ot 25 utona 2000 r., cm. §8 58,
59 u 62 Hacroamero ITocTaHoB/NIeHMs) Ha3HaAYeHUE
3alUTHUKA U ero IPHUCYTCTBUE Ha JOMpPOoce, IPOBO-
JVUMOM CJIeICTBEHHBIM Cy/Zbel, He ABIINUCH 0653a-
TEeJTbHBIMH.

95. Biactu 'epMaHuMu OTMETHUJIH, YTO IOCIE
3aZiepKaHus 3aABUTENb HA CTaIUU TIPEBAPUTETHHOTO
paccieZioBaHUsA He X0aTaliCTBOBAJI O IIOBTOPHOM IIPO-
BeZIeHUHU JIONIpoca CBUZETENbHULL B €r0 IPUCYTCTBUU.
OHU MOAYEPKHY/IH, YTO HEBO3MOXKHO OBLIO MpeaBU-
aethb, yTo O. u P. He ABATCA Ha cyZebHOe 3acefaHue,
TTOCKOJIbKY 3asgBUTEND U €T0 MOJAEeNbHUKH, KOTOPHIE
Ha ZJaHHOM CTaZiuy HaXOJWIWCh IO/ CTpaKel, mpes-
CTaBJsUTH OB /11 HUX MEHBINYIO yTpo3y. B mo6om ciy-
yae 3asgBUTENb He MOAABal KaKux-1ubo XoZaTalicTB
C IepeYHEM BOIIPOCOB, KOTOPBIE OH XOTeJ OB 33/1aTh
CBUAETENbHUIIAM, JUYHOCTh U MECTOHAX0X/JEHUE
KOTOPBIX OBUIM €My M3BECTHBI, a TAKXKe He yKasasl, Ha
OCHOBAHUM Yero OH XOTeJ OCIOPUTh JOCTOBEPHOCTh
WX ITOKa3aHUH.

3. Bnacmu Yeuickoil Pecnybauku, yuacmsyroujue
8 npousgodcmae 8 kauecmae mpembveil CMOpOHbL

96. Bnactu Yenickoit PecrybIuKy CYUTATH, YTO
HacTosdAllee Jelo IpejocTaBaano EBpomeiickoMy
CyZy BO3MOXHOCTb IIPOACHUTDH U YTOYHUTH IIPUH-
IUIbI, pa3paboTaHHBIE B YIIOMUHABIIEMCS BBIIIE
[ToctaHoBneHuu bonabuioit [Manatsl EBponeiickoro
Cyza no zpeny «Anb-XaBaiia u Taxupu npotus Coexu-
HeHHoro KoposnescTBa». [10 uX MHEHUIO, IPUHIUIIBL
NIpU3HAHUA AOMYCTUMBIMU TOKAa3aHUU HeBUBIINXCSA
cBugeTene, cbopMyTupOBaHHBIE TPUMEHUTENBHO
K cucTeMe 00Iero npasa, He MOIJIU ObITH B IIOJTHOU
Mepe IpUMeHeHBl K CUCTeMaM KOHTHHEeHTaJIbHO-
ro mpaBa. Biactu Yernickol PecnyOnuKy mojiarai,
uyto EBponeiickuii Cyz ZOmKeH y4eCTh 0COOEHHOCTH
KOHKDPETHOU MTPAaBOBOM CUCTEMBI TOCYAapPCTBA-OTBET-
YHKa.

97. Bnactu Yemckoit Pecrrybiuku nmpezsaranu
EBponetickomy CyZy Ao TOro, KaKk OH PacCMOTPUT
BOIIPOC O TOM, CyIL€CTBOBAJIY JIA BECKAE OCHOBAHUA
JJ1s1 IPU3HAHUA JOMyCTUMBIMU MTOKa3aHUN HesgBUB-
merocs cBuzeTensa (OHU COCAaJUCh Ha YIIOMUHAaB-
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mreecs Bhillle [locTaHoBAeHUe bosabiroil IlanaTs
EBporeiickoro Cyza 1mo geny «Anb-XaBaiisa u Taxupu
npoTtus CoeguneHHoro KoposnesctBa», § 120), mpo-
BEPUTH, ABJISJIOCH JIU OCITAPUBAEMOE JI0Ka3aTENbCTBO
eJUHCTBEHHBIM M pelllalollUuM /0Ka3aTeJbCTBOM,
Ha KOTOPOM OCHOBaH OOBHUHUTEILHBIH MPUTOBOP,
BBIHECEHHBIM MOJACYAUMOMY, KaK OH CZesaj 3TO,
Hanpumep, B [loctanosnenuu EBpomneiickoro Cyzaa
o geny «CapKu30B U pyrve nNpoTuB Bosirapuu»
((Sarkizov and Others v. Bulgaria) ot 17 ampe-
as 2012 r., xanobsr N2N2 37981/06, 38022/06,
39122/06 u 44278/06, § 58) u IlocTaHOBIEHUH
EBpometickoro Cyza mo geny «Jlamup CubraTy/uinH
nportuB Poccutickoit ®egeparuu» ((Damir Sibgatullin
v. Russia) ot 24 ampena 2012 r., sxkanmoba N° 1413/05%,
88 54-56). Bnactu Yemnickoi PecyOnuKy yTBEp:Kaa-
JId, 4TO B CJIydae, KOTZa MMOKa3aHUs HeSBUBIIETOCH
CBUJETENSI He UMeNY PelIalollero 3Ha4yeHs, He ObUIO
HeoOXOZIMMOCTH [IOKA3bIBAaTh HAJUYNE BECKUX OCHO-
BaHMIA, TI0 KOTOPEIM CTOPOHE 3alIUTHl He ObUIa Mpeo-
CTaBJieHa BO3MOKHOCTb JIOTIPOCUTH 3TOTO CBUZAETEI.
Kpome Toro, EBponetickomy Cyzy ciaefoBaio mposc-
HUTH, BOCIPUHUMAJ JIU OH MO-TIPeKHEMY MPUHIUII
impossibilium nulla est obligatio? B kauecTBe BECKOTO
OCHOBAHUA /IJIs1 IPU3HAHUSA JOMYCTUMBIMU TIOKa3aHUH
HESIBUBILET0CS CBU/ETENS. DTO B 0COOEHHOCTU OTHO-
CUTCSA K CJIy4assM, KOT/la CBU/ETENTb TIOKUHYJ TePPH-
TOPUI0, HAa KOTOPYIO PacIpOCTPaHAETCA I0PUCAUKITIA
BHYTPHUTOCY/IapCTBEHHBIX CYZOB, TOCKOJBKY Y CYZIOB
B IJaHHOM CJIy4ae OTCYTCTBYeT BO3MOXHOCTb IIPHUHY-
JUTENTBHOTO 0becrieueHUs IBKU CBUAETENA Ha cye0-
HOe 3ace/laHue.

98. Bnactu Yemickoii PecnybauKu mMog4epKHY-
JIV Jajiee, 9TO OLIEHKY 3HAYEHUS CBUAETETbCKUX
MOKa3aHWM JIJiA UCXo/Zla pa3bupaTenbCTBa JOMIKHBI
OBUTH OCYILIECTBJIATh BHYTPUTOCYAAPCTBEHHEIE CY/HL.
[TpoBeznenuie EBpomnetickum CyZoM mogpo6GHOTO aHa-
JIM3a BaXXHOCTU Y 3HaY€HUA COOTBETCTBYIOMIUX /JOKa-
3aTeJIbCTB MOIJIO BCTYIUTh B KOHQIUKT CO CBOOO-
JI0M yCMOTpPEeHUA BHYTPUTOCYJAPCTBEHHBIX OPTaHOB
U JOKTPUHOM yeTBepTOi MHCcTaHIIUM EBpormeiickoro
Cyza.

99. Ilo yTBepxkAeHMIO BiracTeil Yenickoii Pecry6-
JIUKY, 60s1ee TUOKWI TIOAXOA K BOIIPOCY O €ZIMHCTBEH-
HOM U pelarleM /J0Ka3aTeTbCTBEe, BHIPabOTaHHOM
B yIloMUHaB1IeMcA Bhllle [TocTaHoBIeHUU Bosbiioi
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBala
u Taxupu npotus CoeguHeHHOT0 KOoposeBcTBa», genan
TpeleIeHTHYIO IPaKTUKy EBpomnelickoro Cyza MeHee
npezackasyemoii. OHu npegnaranu EBponeiickomy
CyZAy YTOUYHUTH, KaKHe YPaBHOBEIIUBAIOLIE GaKTOPEI
MOTYT OBITh IPU3HAHBI JOCTATOYHBIMH /IJIT TOTO, YTO-
ObI He ObUTa HapyllleHa cTaThs 6 KOHBEHIHY.

! Cwm.: Broyuterens EBpomnetickoro Cyzaa 1o npaBam yesnoBeka. 2013.
Ne 10 (npumeu. pedakmopa).

2 Impossibilium nulla est obligatio (;1at.) — MPUHIIKII, COTTIACHO KOTO-
POMY HEBO3MOKHOE HE MOYKET BMEHATBCS B 0OSI3aHHOCTD (npumeu.
nepegoouuxa).
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1. HOBTOpeHI/Ie COOTBETCTBYIOIIUX IIPUHIITUIIOB

(a) Obwue npuHyunbt

100. EBporeiickuii Cy IOBTOPsIET, YTO rapaHTUH,
coZiepKaluecs B MOANYHKTe «d» MyHKTa 3 cTaThu 6
KoHBeHIIUU, TPeJCTABIAIOT COOOM OT/ENbHBIE acIeK-
THI IIPaBa Ha CIPaBeJJIMBOE Pa3dbUPaATETHCTBO, IIpe-
AYCMOTPEHHOTro MyHKTOM 1 cTaTbu 6 (CM. yImoMu-
HaBlleecsd Bollle [locTanoBnenue bonbio# ITanaTel
EBporneiickoro Cyza mo feny «Anb-XaBaiia u Taxupu
npotuB CoeagmHeHHoro KoposeBcTBa», § 118).
CoOTBETCTBEHHO, HACTOSIIAA *KaI06a 3asBUTES OyaeT
paccMoTpeHa B cBeTe 060UX MmooxeHu KoHBeHIIUU
B ux B3auMocBA3u (cM. [TocraHoBneHue EBponeiickoro
Cyza no geny «Buaamd npotus ABctpun» (Windisch
v. Austria) oT 27 centabps 1990 r., § 23, Series A,
N2 186, u [Tocranosnenue EBpornetickoro Cyza 1o gery
«JTronu mpotus IlIBetinapuu» (Liidi v. Switzerland) ot
15 utonsg 1992 1., § 43, Series A, N2 238).

101. OcHoBHo1 3agaueii EBponeiickoro Cyzia B KOH-
TeKcTe MyHKTa 1 ctatbu 6 KOHBEHIIUM ABIAETCA OlleH-
Ka CIpaBe/IMBOCTU IIPOU3BO/CTBA II0 YT'OJIOBHOMY
Jeiy B 1iesioM (cM., inter alia, [ToctaHoBneHMe Bombiioi
[MTanaTel EBporneiickoro Cyza mo geny «Tacke MpOTUB
Benprun» (Taxquet v. Belgium), sxanmo6a N2 926/05%,
§ 84, ECHR 2010, c zanbHeHIIMMHU CCBHIIKaAMM).
[IpoBoza Takyio oneHKy, EBponeiickuii Cyz paccMa-
TpPUBAaeT IIPOU3BOACTBO B 1IeJIOM, B TOM YHCJIe MOPSL0K
cbopa ZjoKa3aTebCTB, IPUHUMAs BO BHUIMaHUE MTPaBo
Ha 3allUTy, HO TaKXKe MHTepeC 00IIecTBa U IOTEPIIEB-
UIMX B HaJjiexalleM pacciaeZloBaHUM IPeCTyIUIeHUs
(cMm. ITocTanoBnenue Bosbinoii [Tanats! EBponetickoro
Cyna mno meny «l'edpren mpotus l'epmanun» (Géfgen
v. Germany), xanoba N2 22978/05, §§ 163 u 175,
ECHR 2010) u mpaBa cBufieTesnel (cM. ynoMuHaB-
meecs Bhille [locTtaHoBaeHue Bosnbpuioil [lanaTse
EBporeiickoro Cyza 1o fgeny «Anb-XaBaiisa u Taxupu
npotus CoeamHeHHoro KoponescTBa», § 118 c mo-
CIeAYIIIUMHU CChUIKAMU; U YyIIOMUHABIIEeCs BhIIIE
[TocranoBnenue EBpomelickoro Cyzga mo geny
«XroMmMep mpoTuB [epManuu», § 37).

102. IlpyuHUUIIBL, TTOJJIeXAlllhe IIPUMEHEHUI0
B CJIy4ae, KOT/la CBUZIETEh OOBUHEHU He SBUJICT Ha
cyZebHoe 3acelaHUe ¥ TIOKA3aHUs, JaHHbIE UM paHee,
OBLIYM MPUHATH B KaYECTBE [0KA3aTelbCTBa, OBUIN
06001eHB ¥ YTOYHEHBI B YIIOMUHABIIEMCS BHIIIE
[TocTtanoBnenuu Bosnbmioi [Tanatel EBponetickoro
Cyza mo geny «Anb-XaBaiia u Taxupu IpoTuUB
Coexnnennoro KoposeBcTBa» ot 15 gexkabpst 2011 .

103. EBpomnetickuii Cys moBTOpPUI B JaHHOM
[TocTaHOBJEHUU, YTO MOANYHKT «d» MyHKTa 3
craTtby 6 KOHBEHIIUM 3aKpeIuvideT IPUHIIUI, coTIac-

! Cm.: IIpeuenentst EBporeiickoro Cyza o mpaBam yeyoBeka. 2016.
Ne¢ 5 (npumeu. pedakmopa).

HO KOTOPOMY TIpEXK/€e, YeM 0OBUHIEMBIM MOXET OBITh
OCYK/IeH, BCe J0Ka3aTelbCTBa, YKa3blBaKIIKe Ha ero
BUHOBHOCTH, OOBIYHO JOJIKHBI OBITH MPEACTaBIEHBI
B €ro MPUCYTCTBUU B OTKPHITOM CyZe6HOM 3aceza-
HUH C IIeJbl0 00ecreyeH s COCTA3aTENbHOTO MTPOU3-
BoZICTBA (cM. yrioMuHaBlIeecs Bhille [locTaHOBIeHNE
Bonpmo# [TamaTel EBpomnetickoro Cyza mo geny
«Anb-XaBaiia u Taxupu npotuB CoeWHEHHOTO
KoponescTBa», § 118).

104. B atom koHTeKcTe EBponetickuii Cyz AomkeH
MOAYEePKHYTh BAXKHOCTDh CTAANU MpeJBapUTEIbHOTO
paccieZioBaHus B YTOJIOBHOM pa3bupaTeabCTBe, TI0-
CKOJIBKY /I0KA3aTeIbCTBa, COOpaHHBIE HA 3TOU CTAZHH,
OTIpefieIAI0T IPaHUITBl OOBUHEHUA, paccMaTpUBae-
moro cyaoM (cMm. ITocTaHoBneHue Bosbioi [TamaTe
EBporetickoro Cyza 1o geny «Cangys npotus Typiun»
(Salduz v. Turkey), :xanoba N2 36391/02, § 54, ECHR
2008). HecmoTps Ha To, 4UTO MMEPBOCTENEHHOU 3aja-
yeii crathu 6 KoHBeHIMH B 06J1aCTH YTOJIOBHOTO CY/0-
MIPOM3BO/ICTBA ABJISAETCS OOecrieueHUe CIPaBeAJTUBOTO
pa3bupaTenbCcTBa «CyA0M», KOMIIETEHTHBIM paccMa-
TPUBATh «II0O0E YTOJIOBHOE 0OBUHEHUE», U3 ITOTO He
clefyeT, YTo JaHHAsdA CTaThA HE MOXET IIPUMEHAThCA
K ToCcyIeGHBIM TIpotieiypam. TakuM 06pa3oM, cTaThs 6
KoHBeHIIMH, B 0COOEHHOCTU MYHKT 3 3TOH CTAaThH,
MOJKET OBITh IPUMEHMMA U IO TOTO MOMEHTA, KaK JIeJIio
HaImpaB/eHo B CyJ, B TOI Mepe, B KOTOPOU CIIpaBeiu-
BOCTH CyZle6HOTO pa3bupaTenbCcTBa MOXKET CEPHE3HO
MOCTpajiaTh 13-3a HeCOOII0ZIeHUs TIONIOXKEHUH yKasaH-
HOW cTaTh Ha U3HAYAJIBHOM CTaIUU Pa3bUpaTeNhCTBA
(cM. ynomuHaBieecs Buitie [loctaHoBneHMe bosbioi
[Tanmate!r EBponelickoro Cyza no geny «Canfys IpOTUB
Typumm», § 50, a TakKe COAEPIKAIIYIOCT B TOM ITYHKTE
cceuiky Ha IlocraHoBneHue EBpomneiickoro Cyza mo
neny «Mm6puomia npotus IlIBeiapun» (Imbrioscia
v. Switzerland) ot 24 Hos6ps 1993 1., § 36, Series A,
N2 275).

105. OpHako McIo/Jb30BaHUE B KauecTBe JoKa3a-
TeJbCTB MTOKa3aHUM, MOTYYEeHHBIX Ha CTaZUU TOJIU-
11efiCKOH IIPOBEPKHU U CyZeOHOr0 paccieZiloBaHusI, CaMo
o cebe He MPOTUBOPEYHT MYHKTY 1 U MOAIYHKTY «d»
myHKTa 3 craThu 6 KoHBeHIIUM IIpU YCIOBUH, UTO TIpa-
Ba CTOPOHBI 3alTUTHI OBLTH COOIOZIEHBI. Kak mpaBwio,
3TU TpaBa TPebyIOT IpeA0oCTaBIeHUS OOBUHAEMOMY
ZIOCTaTOYHOU U HaZjexalleil BO3MOXHOCTU OCIIOPUTD
CBUZIETENIbCKHE IIOKA3aHUA U JOIIPOCUTDh CBUJETENS,
MTOKAa3bIBAIOIIETO TPOTUB HETO, TMOO B MOMEHT Jlauut
STHUM CBHUETENIEM IIOKAa3aHUH, TM00 Ha 6ojiee MO3AHeH
cTaZuu pa3buparenbcTBa (CM. YITOMHUHABIIEECS BHIIIE
[ToctanoBneHue Bonbmoii ITanaTel EBponeiickoro
Cyza mo geny «Anb-XaBaiia u Taxupu HPOTUB
CoezuHenHoro KoponeBcTBa», § 118, ¢ zanbHeNmIn-
MU CCBUIKAMH, CM. Takke Pemenue EBpormeiickoro
Cyza mo geny «A.G. npotus llIBenuu» (A.G. v. Swe-
den) ot 10 suBaps 2012 r., xano6a N2 315/09,
u [ToctanoBieHue EBpomeiickoro Cyza mo geny
«TpammeBcku npotus Makegonun» (Trampevski v. the
former Yugoslav Republic of Macedonia) ot 10 utoss
2012 r., :xanoba N2 4570/07, § 44).
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106. B ymoMmuHaBIeMcs Boiiie [IocTaHOBIEHUH
Bosbimoii [TanaTsr EBpomnetickoro Cyza 1mo geiy «Ajb-
Xasatia u Taxupu npotus CoeguHeHHOT0 KoposneBcTBa»
EBpomnetickuii Cyz cziesat BBIBO, YTO IPUHATHE B Ka-
yecTBe ZloKa3aTeabCTBa [I0Ka3aHUM CBUZeTeNs, He
SIBUBIIIETOCA Ha cyZebOHOe 3aceaHre, TOKAa3aHUA
KOTOPOTO, TIOJTy4YeHHbIe Ha CTaZINU IIPeIBAPUTENILHOTO
pacciiefloBaHuA, ABIANNUCH €[UHCTBEHHBIM WM pellla-
IOIITUM /I0Ka3aTebCTBOM BUHBI 0OBUHSAEMOTO, aBTO-
MaTUYECKU He BJIEKJIO 32 cCOO0M HapyIIeHus MyHKTa 1
cratbu 6 KouBennuu. EBporneiickuit Cys MOTUBUPO-
BaJI IAaHHBIM BBIBOZL TEM, YTO HETMOKOE PUMEHEHUE
TaK Ha3bIBaeMOTO €IMHCTBEHHOTO WJIU pellaollero
mpaBwia (B COOTBETCTBUM C KOTOPBIM CyZebHOe pas-
6UpaTenbCTBO MPU3HAETCSA HECTIPABETUBBIM, €CITU
O0OBUHUTETHHBIN ITPUTOBOP OCHOBAH UCKIIOUYUTETHEHO
WK B PeLIAoIIel CTeTIeHN Ha I0KA3aTebCTBAX, IIPeo-
CTaBJIEHHBIX CBUZIETEIEM, KOTOPOT'O OOBHUHSAEMBINA He
VMeN BO3MOXKHOCTH ZIOTIPOCUTH HU HA OZIHOM CTaZinu
IPOM3BO/CTBA 110 Aeny; ibid*., §§ 128 u 147) npoTuso-
peynsio 65 TPaJUIIMOHHOMY moAx0ay EBpoIreiicKoro
Cyzia K pacCMOTpEHUIO Kamob Ha HapylleHHe mpaBa
Ha CIpaBeAJIMBOe pa3bupaTerbCTBO, TapAaHTHUPOBAH-
Hoe TyHKTOM 1 cTaThu 6 KOHBEHITNH, COCTOSIEMY
B YCTAHOBJIEHUU TOT'0, SIBJISJIOCH JIU CIIPaBeIUBBIM
Pa3bupaTreabCTBO B iesioM. OHAKO IPUHATHE TaKUX
JI0KA3aTehCTB BBU/Y HEU3OEXKHBIX PUCKOB /IS CTIpa-
BEJTMBOCTU CyZIeOHOTO pa3bupaTebCTBa MPE/CTaB-
J51710 c000# Ba)XKHBIN (aKTOP, KOTOPHI J0JDKEH OBUT
OBITH IPUHATH BO BHUMAaHUeE NMPU yPaBHOBEITUBAaHUT
uHTepecos (ibid., §§ 146-147).

107. B COOTBETCTBUM C MPUHIUTIaMHU, pa3pabo-
TaHHBIMU B yIIOMUHaBIIeMcA Beille [locTaHOBIeHUU
Bonboii [TanaTet EBpomnetickoro Cyza 1mo geny «AJb-
XaBatis u Taxupu npotuB CoeauHenHoro Kopo-
JIEBCTBa», HEOOXOAMMO MMPUMEHUTH KPUTEPUH TPEX-
CTYNMEeHYaTOTr0 TecCTa /JIf YCTAHOBJEHUS COOTBET-
CTBUSA MYHKTY 1 ¥ NOATIYHKTY «d» IyHKTa 3 cTaTbu 6
KoHBeHIIMM pa3bUpaTENbCTBA, B KOTOPOM B KAYECTBE
ZIOKa3aTeabCTBA OBUTH MCIIONb30BaHbI TOKA3aHUSA CBU-
JleTesid, He ABUBIIErocs B CyZ U He JOIPOIIeHHOIo Ha
crazauu cygebHoro pasbupatenbcrBa (ibid., § 152).
EBponetickuii Cyz A0KeH U3YIUTh:

(i) cymecTBOBaMM U BECKUE OCHOBAHUS /IS HEAB-
KU CBUJETeNA Ha cygebHOe 3acefjlaHue U, COOTBET-
CTBEHHO, /I IPUHATHA B KauecTBe Zl0Ka3aTeabCTBa
HEMpPOBEPEHHBIX TTOKAa3aHUM HESIBUBIIETOCSA CBU/IETE-
g (ibid., §§ 119-125);

(ii) aBaIHCH U AOKA3aTeNIbCTBA HEIBUBIIIETOCS
CBUJIETENS €AMHCTBEHHBIM WU PemaloniiM OCHOBA-
HUEM /I BEIHECEHUS TTOACYANMOMY OOBHHHUTETBHOTO
npurosopa (ibid., §§ 119 u 126-147);

(iii) nmenmch M JOCTATOYHBIE YPABHOBEIIMBAIO-
mye GpaKTopEl, B TOM YHCJIE BOXKHBIE MTPOIECCYATbHBIE
rapaHTHUH, KOMIEHCUPYIOIIHE CIOKHOCTH, C KOTOPHI-
MM CTOJIKHY/Iach CTOPOHA 3alUTHl B pe3y/abTaTe IpU-
HATHUSA B KaYeCTBE /J0Ka3aTeIbCTBA HEMTPOBEPEHHBIX

1 Ibid. (nat. coxpamenue ot ibidem) —Tam xe (npumeu. nepegoduuxa).
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MMOKa3aHu#, u obecreuynBapINe CIIPaBeJJIUBOCTD
cyae6HOro pa3buparebCTBa, OLEHHBAEMOTO B I[€IOM
(ibid., § 147).

108. YUrto kacaeTca IpUMEHUMOCTH BHIIIEU3/I0KEH-
HBIX IPUHIIUIIOB B KOHTEKCTE PAa3JUYHBIX IIPABOBBIX
cucrteM JloroBapuBawmuxca CTOPOH, B Y4aCTHOCTH,
B KOHTEKCTEe CHCTeM O0ILIero ¥ KOHTUHEHTAIbHOTI'O
npasa, EBpomneiickuit Cyz mMOBTOPSET, YTO, XOTS A
HEro MMeEIOT 3HauYeHHe CylleCTBeHHBIe pasjndud,
UMerolrecs MeX/y MpaBOBBIMU CUCTEMaMU U IIPO-
LeAypaMu, B TOM YHUCJIE pa3jIu4yHble ITOAXOABI K IIPU-
3HAHUIO JONYCTUMBIMU J0KA3aTeJbCTB B paMKax
pasbupaTeabCTBa [0 YTOJOBHOMY ZIeNy, B KOHEUHOM
cuete EBpomnelickuit Cyg ZoJKeH NPUMEHATh eJu-
HBIA CTAHAAPT OI€EHKHU IPU PACCMOTPEHUH Kanob
Ha HapylleHWe MyHKTa 1 ¥ MOATIYyHKTA «d» IMyHKTa 3
craTbu 6 KoHBEHIIUM BHE 3aBUCUMOCTU OT IIPaBOBOU
CUCTEMEBI, B KOTOPOH 3apoANIOCh Zeso (CM. YIIOMU-
HaBnleecs BhIlIe [TocTaHoBneHue Bosbioi IlanaTe
EBporeiickoro Cyza mo geny «Anb-XaBaiisa u Taxupu
npotuB CoeauHeHHOTO KoposeBcTBar, § 130).

109. Kpome Toro, no zgenam, BOSHUKAIOMUM U3
WHANBUAYATbHBIX Kam00, B 3agauyy EBpomelickoro
CyZa He BXOAUT abCTPaKTHBIN aHAIU3 COOTBETCTBYIO-
Iero 3akoHogartenbcTBa. Haobopot, EBpomeiickuii
Cyz fo/KeH OrpaHUYUThCA, HACKOIBKO 3TO BO3MOXKHO,
“3ydyeHHeM BOIIPOCOB, 3aTPOHYTHIX NlepeZlaHHbIM Ha
€ro paccMOTpeHHUe fieJioM (CM. cpefyd MHOTUX IIpuMe-
poB [Toctanosnenue Bosnpmoii [Tanatsl EBponeiickoro
Cyza o geny «N.G. npotuB Utanmuu» (N.C. v. Italy),
kamoba N2 24952/94, § 56, ECHR 2002-X, u ynoMu-
HaBmleecs BhIIIe [TocTaHoBneHue Bosbimoi IlanaTe
EBponetickoro Cyza mo geny «Tacke mpoTuB benbrun»,
§ 83). [Ipu paccmoTpenuu gena EBpometickuii Cyz,
pasyMeeTcsi, 0CO3HAeT Pas3Judusa MeXAY IMPaBOBBIMU
cucreMamu Jlorosapusatoiiuxca CTopoH KoHBeHIIUY,
KOT7Ia peyb 3aXOAUT O TaKUX BOIPOCaX, KaK MPHUHATHE
B KadyeCcTBe JoKasaTeJbCTBa IMOKa3aHUM HesBUBIIE-
rocsl CBU/IETEJSI ¥ COOTBETCTBYIOIIAs HEOOXOAUMOCTD
B IIPeZIOCTaBIeHNY FrapaHTH, 00eCIIeYMBAIOIIMX CIIpa-
BEJIMBOCTb pa3bupaTesbCcTBa. B HacTosAmmeM Jese
EBpomnetickuii Cya Haagexanum ob6paszoM yuTeT
mof0o6Hble Pa3aIuyus [IPU YCTAHOBJIEHUH, B YaCTHO-
CTH, TOTO, CYIeCTBOBAJIN JIX JOCTATOYHBIE YPABHOBE-
muBarorye GaKkTopsl, KOMIIEHCUPYIOIIHE CI0KHOCTH,
C KOTOPBIMH CTOJIKHYJIaCh CTOPOHA 3aILIUTHI B PE3YJib-
TaTe IPUHATUA B Ka4eCTBe JOKa3aTeabCTBa HellpoBe-
PEHHBIX CBUETENbCKUX MTOKA3aHUM (CM. JJIs cpaBHe-
HUS yIIOMUHaBIIeecs Bhllle [TocTaHoBieHne bosbiioi
[TanaTer EBpomelickoro Cyza no zgeny «Anb-XaBaia
u Taxupu npotusB CoeauvHeHHOro KoposeBcTBa»,
§ 146).

(b) Bzaumocssa3ssb mencdy mpems CmyneHamu
mecma desia Anv-Xasatis

110. EBpomnelickuii Cys cuuTaeT, 4TO IpUMe-
HeHHe IPUHIIMIIOB, pa3paboTaHHBIX B YIIOMHHAaB-
meMcs Bhille ITocTaHOBAeHUU bosbinod I[lanaThl
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EBpomnetickoro Cyza no geny «Anb-XaBaiia u Taxupu
npotuB CoeguHeHHOTO KoposeBcTBa», B mocCaeny-
Iolel mpeleAeHTHON IpaKTUKe BRIABUIO HEOOXOAM-
MOCTb B YTOUYHEHUU B3aUMOCBA3U MeX/Y BHIIIEyKa-
3aHHBIMU TPEMS CTYIEHAMU TecTa Aiesia Alb-XaBaid,
KOTZia pedb UZAET O pacCCMOTPEHUHU BOIPOCA O CO-
oTBeTcTBMU KOHBeHIMU cyAebOHOTO pa3bupaTeib-
CTBa, B KOTOPOM OBUIM IPUHATH B Ka4eCTBe /IOKa-
3aTeJNbCTB HellpOBepeHHble WHKPUMUHUpYOIIUe
CBUZETEeNbCKUE NoKazaHuA. O4eBUAHO, YTO Kax/Jas
U3 TPeX CTyIMeHel TecTa AOKHA ObITH paccMOTpe-
Ha, ecsnu, Kak B [loctranoBnenuun bosbimoi [TamaTh
EBporeiickoro Cyza 1o geny «Anb-XaBaiisa u Taxupu
npotuB CoeguHeHHOro KoposieBcTBa», Ha BOIPOCH
MepBoOH (CyllecTBOBAaIU JIU BeCKUe OCHOBaHUA A
HESBKU CBUJETENS) W BTOPOH (OBLIU JIM OKa3aTeNb-
CTBa HeABUBILErocsa CBUAeTesNA eUHCTBEHHBIM WIN
pellarliM OCHOBAHUEM /JI BBIHECEHUS IOACYAU-
MOMY OOGBUHUTENBHOTO MPUTOBOPA) CTyIEeHel gaH
YTBEpAUTENbHBIN OTBET (CM. yIIOMHUHAaBIIeecsd BhIIIe
[ToctanoBnenue Bonbmioit ITanaTel EBpomneiickoro
Cyza no peny «Anb-XaBaiia u Taxupu npotus Coexu-
HeHHoro KoposeBcTBa», §§ 120 u 147). Ho EBpo-
neiickomy Cyzy Hazjexanao pa3bsCHUTb, JOIKHBL TN
BCE TPU CTYIEHU TecTa ObITh MPOWAEHHI B CAyJaaX,
KOT7Ia OTBET Ha BOIIPOCHI IIEPBOi WK BTOPOI CTyIIeHU
OTpULIATENbHBIN, a TAKXKE YTOYHUTD, B KAKOM MOPSAKE
JIOJDKHO OCYIIECTBJIATHCA IPOXOKAEHUE BCEX CTyIIe-
Heii TecTa.

(i) Bneder v camo 1o cebe OTCYTCTBHE
BECKHX OCHOBAHUU A9 HEABKU CBUJAETENd
HapylmeHHe NYHKTa 1 U mognyHKTa «d»
nyHkTa 3 ctraTbu 6 KoHBeHIIUU

111. B oTHOIIEHUY BOIIpOCa O TOM, BJIeUeT JIX CaMO
1o cebe OTCYTCTBUE BECKUX OCHOBAHUM /I HETBKU
cBueTeNs (IepBasi CTyIIeHb TecTa Jena Alb-XaBaiisi)
HapylleHue MyHKTa 1 ¥ MOANMyHKTa «d» MyHKTa 3
cratbu 6 KoHBeHIMH, 6€3 HEOOXOAUMOCTH TIPOXOXKIE-
HUS BTOPOH U TpeThel cTymeHel Tecta, EBponelickuit
Cyz oTMedaeT cieayiolniee. B ylmoMuHaBIeMCs BhIIIIE
[TocranoBiaenuu boxpmio# [TamaTsel EBponeiickoro
Cyza mo geny «Anb-XaBaiiga u Taxupu HpOTUB
CoezunenHoro KoponescTtBa» EBpomneiickuii Cyz cuen,
YTO TpeboBaHUE O TOM, YTOOBI CyIleCTBOBAIU BECKUE
OCHOBAHUS JIJIsI IPUHATHS B KAYeCTBE J0KA3aTeNb-
CTBA IIOKa3aHUN HeSIBUBIIEr0OCA CBUAETENA, ABIAIOChH
«IIpeAIBAPUTETBHBIM BOIIPOCOM», KOTOPHIH CJIeZ0OBAIO
M3y4UTb /IO TOTO, KaK OyZIeT paCCMOTPEH BOIIPOC O TOM,
SIBJISJIOCH JIM 3TO ZI0Ka3aTeJbCTBO €AUHCTBEHHBIM MU
pematomum (ibid., § 120). [lanee EBpomneiickuii Cyz
OTMETWJI, YTO OH yCTaHABJIWBAJ HapylleHue IMyHKTa 1
U TIOAMYHKTa «d» myHKTa 3 ctaThu 6 KOHBEHIIUU AaKe
B TeX CJIy4asx, KOT/|a MOKa3aHUA HesIBUBIIETOCs CBU/E-
TeJIsl He ABJISIMCh HU eJUHCTBEHHBIM, HU pelIalonmum
ZIOKa3aTeJbCTBOM, €CJTH He ObUTH TPOIEMOHCTPUPOBA-
HBI BeCKHe OCHOBAHUA /I TOT0, YTOOBI He JOTpallu-
BaTh cBUAeTeNA (ibid., C OCTEAYIONIMMY CCHLTKAMU).

112. EBpomneilickuii Cyz 3amedaeT, 94To Tpebo-
BaHUeE O MpeloCcTaBIeHUN 060CHOBAHUSA B CIydae,
€CJIU CBUZIETENTh He ObLI BBI3BaH, MOJYYUIO Pa3BU-
THE B €T0 Npele/IeHTHON MPAaKTUKe ITPUMEHUTENTBHO
K BOIIPOCY O TOM, OBLIO JIU OCYXJEeHHUE MOACYAUMOTO
OCHOBAHO MCKJIIOUUTENbHO WU B peliarolieil cremne-
HY Ha IOKa3aHUAX HesBUBIIErocsa cBupeTens (CM.
ynoMuHaBlleecd Buillle [locTaHoBIeHUe Bonbmioit
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBala
u Taxupu npotusB CoeanHeHHOro KoposeBcTBa»,
8 128). EBpomnetickuii Cys HallOMHHaeT, YTO IpUYU-
HoUl BoiHeceHUA [locTtanoBnenusa Boabiioi [Tanatel
EBporeiickoro Cyza 1o geny «Anb-XaBaiisa u Taxupu
npotuB CoeauHenHoro KoposeBcTBa», B KOTOPOM OH
OTCTYIUJI OT TaK Ha3bIBA€MOT'0 €IUHCTBEHHOI'O WU
pelnarIiero mpaBuia, ObUIO CTpeMJIEHe OTOUTH OT
MIpaBWIa, IPUMEHSIONMETOCA aBTOMAaTUYECKH, U BEP-
HYTBbCA K TPaZIMIIMOHHOMY PacCMOTPEHUIO CIIPaBeIN-
BOCTH pa3buparenbcTBa B 1iesioMm (ibid., §§ 146-147).
OziHAKO CO3ZIaHreM HOBOTO HEM30UPaTEIbHOTO TIOX0-
Zia cTasio Obl IpH3HaHWe pa30rpaTenbCcTBA HeCIpaBe/-
JIUBBIM JIVIIb TIOTOMY, YTO OTCYTCTBYeT BECKOE OCHO-
BaHMe /I HeABKU CBUETed, JaXXe ecy HellpoBe-
PEHHBIE TTOKA3aHUS He SBJSUINCh HU €AMHCTBEHHBIM,
HU peaM 10Ka3aTeJIbCTBOM U, BO3MOXKHO, JaXKe
He UMeJU 3HaUeHU JJI MCX0Aa Jiea.

113. EBpomnelickuil Cyz oTMedaeT, 94TO B HEKOTO-
pOM KOJIMYecTBe Zlesl, PaCCMOTPeHHBIX II0CTIe BBIHE-
ceHus [loctanoBneHus boabmoii [Tamater EBpo-
nedickoro Cyza mo geny «Anb-XaBausa u Taxupu
npotuB CoeanHeHHoro KoposieBcTBa», OH MCIOJb-
30BaJ 00U TOAX0/ K U3YYEHUI0 BOMIPOCA O CIpa-
BE/TUBOCTU CyAebOHOTO pa3bupaTeabCcTBa, YUUTHI-
BaloIWii Bce TpU CTYIeHU TecTa Jeja Anb-XaBas
(cMm. IToctanosinenune EBpomeiickoro Cyza 1mo geny
«CasxoB mpotuB Poccuiickoii Pepeparuu» (Salikhov
v. Russia) ot 3 masg 2012 r., xamoba N2 23880/051,
88 118 et seq., [TocTranoBnenne EBpornetickoro Cyza mo
neny «Acazbeinu u fpyrue npoTuB AzepbaiimxaHa
(Asadbeyli and Others v. Azerbaijan) ot 11 geka-
6psa 2012 r., xxamobsr N2N2 3653/05, 14729/05,
20908/05, 26242/05, 36083/05 u 16519/06,
§ 134, IlocTranoBnenue EBpomeiickoro Cyza mo gery
«EBrenuit llBanos npotus Poccuiickoii Pepepanun»
(Yevgeniy Ivanov v. Russia) ot 25 ampensa 2013 r.,
skasmo6a N2 27100/032, §§ 45-50, u ITocTaHOB/IEHHE
EBpomnelickoro Cyza no geny «Illanapy mpoTus
PyMmbeiHuU» (Sandru v. Romania) ot 15 okTabps
2013 r., xxanoba N2 33882/05, §§ 62-70). OxHako
B IPYTHUX JleJlaX OJHOTO JIUIIb OTCYTCTBUS BECKUX
OCHOBAaHUU JJIsl HEABKY CBUZETEN 0OBUHEHUS XBa-
TUJIO AJil IPU3HAHUA MYyHKTA 1 ¥ moAmyHKTa «d»
nyHkTa 3 ctaTbu 6 KOHBEeHIIMM HapylIIeHHBIMU
(cm. [TocTanoBnenue EBponeiickoro Cyza mo zgery
«PynHndeHKo npoTuB YkpauHbl» (Rudnichenko v.

L Cwm.: Bromterens EBpomneiickoro Cyza o mpaBam yesnoBeka. 2013.
N2 4 (npumeu. pedaxmopa).

2 CMm.: TaMm xe. 2014. N2 5 (npumeu. pedakmopa).
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Ukraine) ot 11 miona 2013 r., xano6a N2 2775/07,
§§ 105-110, u I[TocTanoBnenue EBpomneiickoro Cyza
o fgeny «Hukonunac nporus I'penun» (Nikolitsas
v. Greece) ot 3 urona 2014 r., xamo6a N2 63117/09,
§ 35, B mocneaHem caydae EBpomeiickuit Cya Bcé
’Ke TIPOIIes OCTaJbHbIE CTYNEHUW TecTa Jena AJb-
XaBaiis, cwm. ibid., §§ 36-39). B To Ke BpeMs ecTb
Jieyia, B KOTOPBIX ObUT MPUHAT AuddepeHIIMPOBaHHBINA
MOZIXO/: OTCYTCTBHE BECKUX OCHOBAHWH /I HESBKU
cBUZETENST OOBUHEHUS TOBOPUT O HeCIIpaBe/JInuBO-
CTU cyZleOHOTO pa3bupaTenbCTBa, 32 UCKIIOUEHUEM
c/lydaeB, KOIrJa IOKa3aHUsA 3TOTO CBUAETENs ABHBIM
o6pasoM He UMeJH 3HAYEHUS AJSI MCX0Za pa3bu-
paTtenbcTBa (cM. ITocTaHoBieHUe EBpomelicKkoro
Cyza mo geny «XoZOpPKOBCkKui u JleGeleB mIpo-
tuB Poccuiickoit ®epepanuu» (Khodorkovskiy
and Lebedev v. Russia) ot 25 urona 2013 r., xkajo-
661 N°N° 11082/06 u 13772/05%, §§ 709-716,
[Tocranosnenue Espornetickoro Cyza 1o ey «/xeBaT
Cotican mpotus Typuuu» (Cevat Soysal v. Turkey) ot
23 ceHtsa6psa 2014 1., xxanoba N2 17362/03, §§ 76-79,
u [loctranoBneHue Eppomnelickoro Cyza mo fgeny
«CynauH mpotuB Poccuiickoit ®egeparun» (Suldin v.
Russia) ot 16 okTsa6ps 2014 r., sxkamoba N2 20077 /042,
8§ 56-59). IIpyHMMas BO BHUMAaHUE BBIIIEU3I0KEH-
Hoe (cM. §8 111-112 HacTosmero IlocTaHOBIEHUA),
Bosbinas [lamaTta cYuTaeT, YTO OTCYTCTBUE BECKUX
OCHOBAHMUIH /I HEABKU CBUJETENA caMo IIo cebe He
MOJKET CBU/IETETHCTBOBATh O HECIIPABEAJUBOCTHU
cyae6Horo pasbupartenbctBa. COOTBETCTBEHHO, OT-
CYTCTBUE BECKUX OCHOBAHUM JIA HEABKYU CBUJETENS
0OBUHEHUSA ABAAETCA BAXHBIM GaKTOPOM, KOTOPHIH
c/lefyeT YIMTHIBATh IIPHU OlleHKe 0OIell cripaBein-
BOCTH CyZleOHOTO pa3brpaTeNbCTBA U KOTOPHIM MOXKET
CKJIOHUTD Yallly BECOB B II0Jb3y BBIBOJA O Hapyile-
HUU MyHKTa 1 ¥ noAMyHKTa «d» MyHKTa 3 cTaTbu 6
KouseHuu.

(ii) ITo-mpexxHEMY HeOOXOAUMBI U
JOCTAaTOYHbIe YPABHOBEIIHWBAONHE
bakTOpHI, €CIM HETPOBEPEHHBIE
CBH/JEeTeJbCKHE IIOKa3aHUA He ABIAITCA
HU €eJUHCTBEHHBIM, HU PellalIluM
J0Ka3aTeJlbCTBOM

114. B ynoMuHasieMcA Bbille IlocTaHOBIEHUNU
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Anb-XaBatia u Taxupu npotuB CoeAUHEHHOTO
KoponeBcTBa» EBponeiickuii Cyz paccmoTtpen Tpebo-
BaHUE O HAJTMYNU JOCTATOUYHBIX YPABHOBEUINBAIOIINX
bakTOpOB A1 0becnieyeHNs ClIpaBeJIUBON U HaJle-
)Kalel olleHKU HaZleX)KHOCTHU J0Ka3aTeNlbCTB B KOH-
TEKCTe /1T, B KOTOPBIX OOBUHUTENbHBIE TPUTOBOPHI
OBLTM OCHOBAHBI MCKJIIOUUTETHHO WIH B Pelllarollei

1 CM.: Poccutickas xpoHuka EBpomnetickoro Cyza. 2015. N2 1 (npu-
Meu. pedakmopa).

2 Cw.: IIpenezents! EBponetickoro Cyza o mpasam yesoBeka. 2015.
Ne 2 (npumeu. pedakmopa).
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CTeIleHM Ha MOoKa3aHUAX HeABUBIINUXCA CBUAeTelel
(ibid., § 147).

115. Yrto KacaeTcs BoOIpoca O TOM, HEOOXOJUMO
JIM pacCMaTPUBATh BOIPOC O HAJUYUU JOCTATOY-
HBIX YPaBHOBEIIUBAIOMUX GAaKTOPOB JaXKe B cayda-
X, KOT/la TIOKa3aHusA HesIBUBIIErocs CBUAETENd He
JOCTUTAIOT YPOBHS IMPU3HAHUA UX €JUHCTBEHHBIM
WX pelralilyuM A0Ka3aTelbCTBOM, Ha KOTOPOM
OCHOBBIBAeTCSI OOBUHUTENbHBIN IPUTOBOP, BBIHE-
CEeHHBIN 3asBUTEN0, EBpomneiickuii Cyz HalTOMUHAET,
YTO, KaK IIPaBUJIO, OH CUMTAET HEOOXOAUMBIM UCCIIE-
JI0BaTh CIpaBeAJNBOCTh pa3bHpaTeNbCTBaA B LIEJOM.
TpaZAuIMOHHO TaKOe pacCMOTpeHME BKIIOYANO aHa-
JIU3 3HAYeHUs HEMPOBEPEHHBIX JOKA3ATENbCTB JJIS
JOKa3bIBaHKWS BUHOBHOCTH OOBUHAEMOTO U U3y4e-
HUE YPaBHOBENIMBAIIIUX MepP, MPUHATHIX CyAaMHU
JJ1s1 KOMIIEHCAI[UY CJIOKHOCTEH, C KOTOPBIMU CTOJI-
KHyJach cTopoHa 3amuTh (cM. [TocTaHOBIEeHUE
EBpomnelickoro Cyza mno geny «['aHu nmpoTus
Hcnauuu» (Gani v. Spain) ot 19 ¢peBpana 2013 r.,
skanoba N2 61800/08, § 41, ¢ 60IBIINM KOJTHIECTBOM
CCBUIOK B HeM, cM. Takxe IloctaHoBieHue EBpo-
neiickoro Cyza mo geny «dadpouy mpoTus I[oJb-
mu» (Fafrowicz v. Poland) ot 17 anpensa 2012 1.,
»kanmoba N2 43609/07, §§ 58-63, Pemenue EBpo-
nerickoro Cyza mo geny «Cemnuk U CeJUTUK IPOTUB
Coexzmuennoro KoponescrBa» (Sellick and Sellick
v. United Kingdom) ot 16 oxTabps 2012 r., xajo-
6a N2 18743/06, §§ 54-55 (kacaroljeecsd mokKasa-
HUU HEeSIBUBIINXCSA CBHUAETENEH, MPU3HAHHBIX «BaX-
HBIMU»), [locTaHoBieHue EBpomneiickoro Cyza mo
neny «berr3 mpotus CoeaunenHoro KoposeBcTBas
(Beggs v. United Kingdom) oT 6 Hosi6ps 2012 1.,
»kanmoba N2 25133/06, §8 156-159 (kacaroieecs
TTOKa3aHWH HEeSBUBIIETOCA CBUJETENs, MPU3HAHHBIX
JINIIb YacTbl0 KOCBEHHHIX YIUK), [locTaHOBIEHUE
EBpomnetickoro Cyza mo geny «llltepaHund npoTus
CnoBeHun» (Stefan¢i¢ v. Slovenia) oT 25 okTaA6pA
2012 r.,xamoba N2 18027/05, §§ 42-47 (xacatoiieecs
MMOKa3aHWI HesIBUBIIETOCA CBUZETENA, IPU3HAHHBIX
OZTHUM M3 [IOKa3aTeTbCTB, Ha KOTOPBIX OCHOBaH 0OBH-
HUTEJbHBIA IPUTOBOP, BEIHECEHHBIN 3aABUTEINIO),
u Pemenune EBpomnetickoro Cyza 1o geny «lapodoio
npotuB lIBelinapumn» (Garofolo v. Switzerland) ot
2 ampens 2013 r., xanoba N2 4380/09, §§ 52 u 56-57,
Ho Takxe cM. [locranoBnenue EBponetickoro Cyza o
Jeny «MatbsinyHa npoTuB Poccuiickoit ®enepanyin»
(Matytsina v. Russia) ot 27 mapTta 2014 r., xaJo-
6a N2 58428/103, §§ 164-165, u IlocTaHOBIEeHUE
EBpormeiickoro Cyza mo geny «XOpHKacCa U Ipyrue
npotuB CoeaumHeHHoro KoposescTBa» (Horncastle
and Others v. United Kingdom) ot 16 gexabpsa
2014 r., :xano6a N2 4184/10, §§ 150-151 (B aTux
JBYX JejiaX BOMPOC O HAJIUYUU YPAaBHOBEIIUBAKOIUX
baxTOpOB He paccMaTpuBajcs BBUAY HeOOJbINON
BaXHOCTH ITOKA3aHU HESIBUBIIETIOCS CBUJETENS)).

3 Cm.: TaMm xe. 2014. N2 4 (npumeu. pedakmopa).



JENTO «IMAYAIMBUIN (SCHATSCHASCHWILI) IPOTUB 'EPMAHUUN »

116. YuuTtnsiBas, uto EBpomeiickuit Cyg cTpe-
MUTCS YCTAHOBUTD, SIBJIAIOCH JIM pa3bupaTeabCTBO
B I[€JIOM CIIPAaBEAJUBBIM, OH JJOJKEH pacCMaTpUBaTh
BOIIPOC O HAJIMYUU JOCTATOYHBIX YPAaBHOBEIIUBAO-
mux GakTOpOB HE TONBKO B CIyYasx, KOraa mokKasa-
HUsA HEeSIBUBILIETOCSA CBU/ETENS ABISIOTCI eIUHCTBEH-
HBIM WIH PEeNIaloNIuM /0Ka3aTeJbCTBOM, Ha KOTOPOM
OCHOBHIBAETCS OOBUHUTENbHBIN ITPUTOBOP, BHIHECEH-
HBIN 3agBUTENIO, HO TaKXKe U B CJIy4asix, KOTZa, Mpo-
aHAIU3MPOBAB TO, KaK BHYTPUTOCYapCTBEHHBIE CYZAbI
OIIEHUJIU BeC 0Ka3aTeNbCTBA (MOAPOOHEH OmMcaHo
B § 124 nacrosmero IToctaHoBnenus), EBpomneiickuit
CyZ IpU3HaEeT HeSICHBIM, SABJISETCS JIM COOTBETCTBYIO-
Iee ZI0KA3aTelbCTBO €MHCTBEHHBIM WM PENIAFOIUM
OCHOBaHMEM, HO BCE XXe NpUAepPKUBAETCA MHEHUS,
YTO JaHHOE [I0Ka3aTeJIbCTBO UMEET 3HAUYUTENbHBIH
BEC U ero IMPUHATHE MOXKET CO3/IaTh CJIOXKHOCTU JJIS
CTOPOHBHI 3auThl. O6bEM YpaBHOBEIIUBAIOMINX DaK-
TOPOB, HEOOXOAUMBIH AJIT TOTO, YTOOH cyZebHOe
pazbupaTenbCTBO MOIJIO PacCMaTPHUBAThHCA KakK CIIpa-
BeJIMBOE, OyZeT 3aBUCETh OT 3HAYEHUH ITOKa3aHUN
OTCYTCTBYIONIETO CBUETENS. YeM BaXKHEH 3TH IMOKa3a-
HUs, TeM OOJIbIIle Beca JOIKHBI UMETh YPaBHOBEIIIH-
Baromye GpaKToOphI A TOTO, YTOOB Pa30HpaTenTbCTBO
B II€JIOM MOIJIO OBITH IIPU3HAHO CIIPABEIIUBHIM.

(iii) [MTopsagok MpuMeHeHUS
TPEXCTYINEeHYaTOTO TeCTa Zea
Anb-XaBanga

117. EBponetickuii Cys 3aMevaeT, YTO B yIIOMU-
HapmreMcs Bhinle [TocranosneHuu bosbiioi ITanaTer
EBpomnetickoro Cyza mo geny «Anb-XaBaiia u Taxupu
npotuB CoeguHeHHOT0 KOoposeBcTBa» TpeboBaHue
0 Ha/IMYMY BECKUX OCHOBAHMUM /11 HEABKU CBUETEA
(mepBas CTymeHb) U MOCAEAYIONIETO MPUHATHUA B Ka-
YyecTBe JoKa3aTe/lbCTBa I0OKa3aHUU HeSIBUBILIETOCA
cBHUZIeTeJsI ObUTO IIPU3HAHO MTPeIBaPUTEIbHBIM BOIIPO-
COM, KOTODPBIH I0/KEH OBITh PACCMOTPEH /[0 BOIIPOCa
0 TOM, ABJISUIOCH JIU STO /J0Ka3aTeIbCTBO €NHCTBEH-
HBIM WIH peliaionuM (BTopas CTyIeHb, ibid., § 120).
B IaHHOM KOHTEKCTE CJIOBO «IIPeIBAPUTEbHBIM» MOXKET
TOJIKOBATbCSA KaK O3HAYAroIIee IIPOMEXKYyTOK BpeEMEHH:
CYZ OJDKeH CHavyajla pelInTh, CYIIeCTBYIOT JIU BeCKUe
OCHOBaHUA ZJIsT HeABKU CBUETEJS U, COOTBETCTBEHHO,
MOTYT JI OBITh IIPU3HAHBI AOITYCTUMBIMH ITOKa3aHUA
HesIBUBIIETOCS CBUZETENA. Yl TOTBKO MPUHSB CBU7IE-
TeJIbCKYE IMOKa3aHUA B KaueCTBe J0Ka3aTelbCTBA, CY/T
MOJKET OIIEHUTh Ha 3aKIIOUUTETbHOMN CTaZNH CyZeOHO-
T'O pa3bUpaTeNLCTBA U C YUYETOM BCEX TIPEICTABIEHHBIX
JOKa3aTeJbCTB 3HaYeHHe MOKa3aHUM HesIBUBIIErO-
cAl CBUJIETeA, a TaK)XKe BOIIPOC O TOM, ABJIAIOTCS JIU,
B YaCTHOCTH, ITIOKa3aHWs HEIBUBIIETOCS CBU/IETEA
€IMHCTBEHHBIM WJIN PEIIaloIIUM OCHOBaHUEM JJIsS
ocyXieHus ozcyauMoro. OT BECOMOCTH ITOKa3aHUM
HESIBUBIIIETOCS CBUZETEA Oy/IEeT 3aBUCETh, KAKOU BEC
JOJDKHBI UMETh YPABHOBEIIHUBAOIIHE GAKTOPHI (TPETh
CTYIIeHb), YTOOBI ObLIa obeciieueHa CIpaBeAJInBOCTh
CyZie6HOTO pa3bupaTebCTBA B IIEJIOM.

118. IlppuHMMada BO BHUMaHUE BHIIIEU3I0KEHHOE,
KaK IIPaBIIO, ObLI0 ObI YMECTHO pacCMaTpPHUBaTh BOIIPO-
CBI, CTOAIIME Ha Ka)XX0M U3 Tpex cTyleHel TecTa Aea
Asb-XaBaiif, B HOpsAZAKe, B KOTOPOM OHU IPUBOJAATCA
B yrmoMuHaBIIemcs Bhitie [ToctaHoBieHUu bosbmioi
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBaia
u Taxupu npotuB CoearHeHHOTo KoposeBcTBa» (cM.
§ 107 nacrosmero I[ToctaHoBnenus). OaHaKO Bce TpU
CTYIIeHU TecTa B3aUMOCBS3aHBl U B COBOKYIIHOCTU
CJYXKAT JJI YCTAHOBJEHHUS TOTO, OBLIO JIU B II€JI0M
CIpaBeJJIMBBEIM Pa30UpaTeabCTBO IO YIOJIOBHOMY
zeny. COOTBETCTBEHHO, B OTZEIbHOM CIydae MOXKeT
OBITH HEOOXOZWMO PACCMOTPETH BOMPOCH KaX-
J01l U3 CTymeHell B MHOM IOpAJKe, HalpUMep, eclu
OZlHA U3 CTYIMEHeN MO3BOJAET cZenaTh 000CHOBAH-
HBIY BBIBOJ, O CIIpaBe/IMBOCTYU WU HecllpaBeJIuBoO-
cTH paszbupaTenbcTBa (CM. B 3TOM CBS3M, HATIPUMED,
[Tocranosnenue EBporeiickoro Cyza mo geny «Heuro
nportus Poccutickoit @ezpeparun» (Nechto v. Russia)
ot 24 auBaps 2012 r., xamoba N2 24893/051, §§ 119-
125 u 126-127, Iloctranosnenue EBpormetickoro Cyza
o geny «Mutkyc nportus JlarBuu» (Mitkus v. Latvia)
oT 2 oKTa6psa 2012 r., xxanoba N2 7259/03, §§ 101-
102 u 106, ynmoMuHasIeecs Bhille [TocTaHOBIEeHUE
EBpomnetickoro Cyza 1o ey «'aHu poTuB VcmaHum»,
88 43-45, u ymomuHaBIeecs Bhille [IocTaHOBIEHUE
EBpomnelickoro Cyza no geny «Illanzapy mpoTus
PymbIHUM», §§ 62-66. Bo Bcex 3THX Ziesiax BTOpas CTYy-
IleHb, TO eCTh BOIIPOC O TOM, SBJISUIUChH JIU MIOKa3aHUA
HesABUBLIETOCA CBUETe eJUHCTBeHHBIM WIH pellla-
IOIINMM ZIOKa3aTelbCTBOM, ObLTa MpoiiJieHa 10 epBOM
CTYTIEHU, TO €CTh 0 UCCAeJOBAHUS TOTO, CYIIeCTBO-
BaJIU JIU BeCKUe OCHOBAHUA /I HESIBKYU CBUJIETEJIA).

(¢) IMpunyunst, omHocAWUEC K KAXCOOU U3 mpex
cmyneHetl mecma desa Anv-Xagaiis

(i) CymecTBOBAIM JU BECKHE OCHOBAHUA
I HesABKU CBUJAETeNsI Ha cyaAebHoe
3acezaHue

119. C TouKH 3peHUA Cy[a, pacCMaTPUBAIOIIETO
ZleJIo, I0JKHBI CyIleCTBOBATh BeCKHe MPUYMHBL JJ1A
HesABKU CBUZETEJA, TO €CThb CYyZ J0/DKEH UMeTh BeCcKue
bakTHYecKre U TPaBOBbIe OCHOBAHUS /IJisI TOTO, YTOOBI
He obeclieunBaTh IBKY CBUAETENA Ha cyAebHOe 3ace-
JaHue. Eciu nMennch Beckre OCHOBAHUA AJIS HeSIBKU
CBUZETENIS B 3TOM CMBIC/IE, 3HAYUT, ObUIN BECKHE OCHO-
BaHUA WIK 000CHOBaHUE I IPUHATHUA CyZIOM HETIPO-
BEpEeHHBIX IIOKa3aHUU HesIBUBLIETOCS CBUZETENA B Ka-
YyecTBe JJoKa3aTeJabCTBAa. MOXXHO Ha3BaTh pAJ IPUIMH,
IO KOTOPHIM CBU/IETETh MOXKET He ABUThCA Ha CyZeh-
HOe 3aceflaHue, TaKHle KaK CMepTh WX cTpax (CM. yIio-
MUHaBIIeecd BhIlle ITocTaHoBnieHre bosbiioii ITamaTh
EBpormeiickoro Cyza mo feny «Anb-XaBaiia u Taxupu
npotuB CoeanHeHHOTO KoposeBcTBa», §8 120-125),

! Cm.: Poccmiickas xpoHuka Eppornefickoro Cyza. 2013. N2 3 (npumeu.
pedakmopa).
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COCTOSTHHE 37I0pOBbs (CM., Hanpumep, [locTaHOBIEHNE
EBpomeiickoro Cyza mo zgeny «bobell mpoTus
PymeiHun» (Bobes v. Romania) ot 9 utons 2013 r.,
’kasmoba N2 29752/05, §§ 39-40, IlocTaHOBIEHHE
EBpomneiickoro Cyza mo geny «BpoHYeHKO Mpo-
tuB DctoHumn» (Vronchenko v. Estonia) ot 18 urons
2013 1., xxanmoba N2 59632/09, § 58, 1 ynoMuHaBIiee-
cs Beiie [ToctanosneHue EBponetickoro Cyza 1o ey
«MaTpiinHa mpoTuB Poccutickoit ezepanuu», § 163)
WIN HEJOCATaeMOCTh CBUETES.

120. Ilo genam, KacarIUMCsA HEeSIBKU CBUJETe-
Jisi BBUZY ero HeJocAraemocTu, EBponeiickuii Cyz
TpebyeT OT CyZa, pacCMaTPUBAIOIIETO AEN0, MPe-
MPUHATH BCE pasyMHbIe YCUIUS A obecrevyeHus
aBku cBuzieTens (cM. IToctanoBneHue EBpomeiicKoro
Cyza no geny «I'abpuensiH npoTHUB ApMeHUU»
(Gabrielyan v. Armenia) ot 10 anpens 2012 r., xxao-
6a N2 8088/05, § 78, INocTaHoBIEeHHe EBporeiickoro
Cyna mo geny «llebep nmpotus Yerickoit Pecry6iukm»
(Tseber v. Czech Republic) ot 22 Hos6ps1 2012 T,
)kanmoba N2 46203/08, § 48, u IlocTaHOBIeHUE
EBpomnelickoro Cyza no geny «KocTtenku mpoTusB
[Monpmu» (Kostecki v. Poland) ot 4 utonsa 2013 r.,
xanoba N2 14932/09, §8 65 u 66). EBponelickuit
Cyn mpusHam, 94To TOT GaKT, YTO BHYTPUTOCYAAP-
CTBEHHBIE CyZBl HE MOTYT YCTAaHOBUTh MECTOHA-
X0X/leHVEe COOTBETCTBYIOIIETO0 CBU/ETENS UIU YTO
CBU/IeTe/Nb Bblexal U3 CTPaHbl, B KOTOPOH IPOBO-
IUI0Ch pa3bupaTenbCTBO, caM Mo cebe He ABIIeTCS
JOCTATOYHBIM JJISI TOTO, YTOOB MOXXHO OBLIO [OBO-
PUTH O COONIOLeHNN TPpeOOBAHUHN MOAMYyHKTA «d»
myHkTa 3 cTaTbu 6 KOHBEHIINU, KOTOPHIH TpebyeT
oT JloroBapuBawuuxca CTOPOH NMPUHATUA O3U-
TUBHBIX Mep, TO3BOJISIONUX OOBUHIEMOMY ZOTIPO-
CUTh JIUYHO WU Yepe3 MpeACTaBUTEeNsd CBUAETENEH,
TTOKAa3bIBAIOIUX IIPOTUB Hero (CM. YIIOMUHAaBIIeecs
Bhiie [TocranoBineHue EBpomneiickoro Cyza mo gery
«'abpuelsiH MPOTUB ApMeHUU», § 81, ymoMuHaB-
meecs Bhimie [TocraHoBneHue EBpomeiickoro Cyza
mo geny «lle6ep mpotup Yelickoil PecmybauKu»,
§ 48, u IlocranoBnenue EBponetickoro Cyza 1o geny
«Jlyanu npotus Xopsatuu» (Luci¢ v. Croatia) ot
27 pespana 2014 r., sxamoba N2 5699/11, § 79).

121. B 3agauu EBpometickoro Cyza He BXOJUT
COCTaBJIEeHUE CINCKAa KOHKPETHBIX Mep, KOTOPBIE
JOJKHBI MIPUHATH BHYTPUTOCYAAPCTBEHHBIE CY/BI
C TIeJIbI0 MPEANPUHATH BCE PA3YMHBIE YCUIUS JJIS
obecreyeHUsT ABKU CBUAETENS, KOTOPOTO OHU MPHU-
3HaJIM HeJoCATaeMbIM (CM. YIIOMUHaBIIEeCS BHIIIE
[ToctanoBnenue EBpometickoro Cyza 1o geny «Ilebep
npoTuB Yelnickoil Pecybivku», § 49). OgHako ode-
BU/JHO, YTO CYZABI JOKHBI aKTUBHO Pa3bICKMUBATh
CBUZIETENA C MIOMOINBI0 BHYTPUTOCYAAapPCTBEHHBIX
OPTaHOB, BKJIOYAs MOJULNUIO (CM. YIIOMUHABIIEECS
Bhimie [TocranoBnenre EBpomeiickoro Cyza 1o geny
«CanuxoB npoTuB Poccuiickoit @epepanmu», §§ 116-
117, llocTaHoBnenue EBpomneiickoro Cyza mo genmy
«[IpaKuH? MpOTUB PymbIHum» (Prdjina v. Romania) ot
7 auBaps 2014 1., xanoba N2 5592/05, § 47, ymomu-
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Hagleecs Bhiile [loctaHosneHue EBpomneiickoro Cyza
1o feny «Jlyaud mpoTtuB XopBaTUM», § 79) U AOK-
HBI, KaK IIPaBUIO, MPUOETHYTh K MEXAYHAapOAHOH
IpaBOBOM NMOMOIIU, KOTZA CBUJETENb IIPOXKUBAET
Ha TeppUTOPUU UHOCTPAHHOTO rOCyAapCcTBa U KOTZJa
TaKye MeXaHU3MBI CYIIeCTBYIOT (CM. YIIOMUHAaBIIIeecs
Beiiie [ToctraHoBneHue EBpomneiickoro Cyza 1o Aery
«T'abpuesisiH MPOTUB ApMeHUHU», § 83, yIIOMUHaBIIIee-
ca Beitte [ToctanosneHue EBponetickoro Cyza 1o geiy
«Dadposuy npotus [Nosbiin», § 56, yIoMUHaBIIeeCs
Boille [TocTaHoBieHue EBponeiickoro Cyza mo geny
«Jlyanu npotuB XopBatum» § 80, ymoMuHaBIIeecs
Boile IlocranoBnenue EBponeiickoro Cyza mo gemny
«Huxonuuac npotus ['penuu», § 35).

122. O6s3aHHOCTDb TOCYyZapCTBEHHBIX OPraHOB
MIpeANPUHUMATD BCE pa3yMHbIe MePHI A obecreyde-
HUS ABKY CBUJETENS Ha cyZebHOe 3ace/laHue Tpes-
rosjiaraeT TakXe TLIaTeJbHOE UCCIe[0OBaHNe BHYTPU-
roCyZapCTBEHHBIMU CyAaMU MPUYMH, 10 KOTOPBIM
CBUJIETENb HE MOKET IBUTHCS Ha CyZieOHOe 3ace/iaHue,
VIUTHIBAsI CUTYAIlUI0 KOHKPETHOTO CBUAeTeNsA (CM.
yroMuHaBlIeecs Bhile [TocTaHoBnieHue EBpormelickoro
Cyzamo geny «Heuto npotus Poccutickoit ®egeparyn»,
§ 127, ynomuHasIueecd Bhille [TocTaHoBieHue EBpo-
netickoro Cyza mo zeny «Jlamup CubTaTy/LIMH IPO-
tuB Poccuiickoit ®enepannm», § 56, ymomuHasieecs
Boille [ToctaHoBnenue EBponeiickoro Cyza mo feny
«EBrenuit lsanos npoTtuB Poccutickoii ®exnepa-
ouu», § 47).

(ii) ABnanucy 1u Joka3zaTeJabCTBa
HesABUBIIUXCS CBUAETENbHHUI]
eIUHCTBEHHBIM U pellalomuM
OCHOBAaHHEM /Jis BBIHECEHHUSA 3aABUTEIIO
OOBUHUTENBLHOTO MPUTOBOPA

123. Tlo BompocCy 0 TOM, ABJIAINCH JIU MTOKa3aHUA
HESIBUBIIETOCSA CBUZETENSA, KOTOPHIE OBUIM MPUHSTEI
B KauyecTBe J0Ka3aTeabCTBa, €JUHCTBEHHBIM U pellla-
IOLIM OCHOBAHMEM /IS BEIHECEHMS 3asIBUTENI0 0OBH-
HUTEJIBHOI'O IPUTroBopa (BTOpas CTyIeHb TecTa Jesa
Anb-XaBatis), EBponeiickuii CyZ HalOMHHAET, YTO
TOZT, «€IMHCTBEHHBIM» ZI0Ka3aTeNbCTBOM ITIOHUMAETCSA
OZTHO UMeoTIeecs J0Ka3aTeabCTBO MPOTUB OOBUHS-
emoro (cM. ymoMuHaBleecs Bbilie [locTaHOBIeHUE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo zgeny
«Anb-XaBayia u Taxupu npotuB CoeAUHEHHOTO
KoponescTBa», § 131). [lox «pemammum» AoKa3a-
TEeJbCTBOM B Y3KOM CMBICJIE TIOHMMAETCs I0Ka3aTelb-
CTBO, 3HaUeHHE WIN BaXXHOCTb KOTOPOT'O TaKOBBI, UTO
OHO MOXXET OIpeZleUTh Ucxo] Aena. Korza Hempose-
pEeHHBIE CBH/IeTeNbCKME TTOKAa3aHUA MOJAKPEeIIA0TCA
APYTUMU TIOATBEPKAAIOMINMU J0KA3aTeNbCTBAMU, UX
MpU3HAHUE pelaloIuMu 6yZeT 3aBUCETh OT BECOMO-
CTHU MOATBEPKAAIOIINX JOKA3aTeJbCTB: YeM OHU BeCO-
Mel, TeM MeHbllle BEpOSITHOCTb TOTO, YTO IMOKa3aHUsA
HesIBUBIIETOCs CBUAETeN OyAyT MPHU3HAHBI pellao-
LM JoKasaTenbcTBoM (ibid., § 131).
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124. B cBsA3u c TeM, uTo EBpometickuii Cya He
BBHITIOIHAET GYHKI[UU CyAa YeTBEPTON NHCTAHIUHU (CM.
yroMuHaB1Ieecs Boiiie [TocTaHoBneHne EBporetickoro
Cyza no geny «Hukonunac npotus I'peniuu», § 30),
TOYKOM OTcueTa /JJiA Hero Npu pelleHUU BoIpoca
0 TOM, OBLT I OOBUHUTENbHBINM IIPUTOBOP, BBIHE-
CEeHHBINM 3agBUTENI0, OCHOBAH UCKJIIOUYUTETHbHO WU
B pelnatoleil cTeneHN Ha NMOKa3aHUAX HeABUBIIe-
rocsl CBU/ETENSA, SIBISIOTCA PelleHUs BHYTPUTOCY-
JapCTBEHHBIX CyZOB (CM. yIIOMUHaBIIeecsa BHIIIe
[Tocranosnenue EBponetickoro Cyza no geny «berrs
npotuB CoeanHeHHOTO KOposieBcTBa», § 156, ymomu-
HaB1Ieecd Beille [loctaHoBneHue EBpomnetickoro Cyza
1o zeny «Koctenku npoTtus Ilonsmu», § 67, ymoMmu-
Hagleecs Bhiie [ToctaHoBneHue EBporeiickoro Cyza
o Aeny «XopHKaca U gpyrue npotuB CoeAMHEHHOTO
KoposeBcTBa», §8 141 u 150). EBponetickuii Cyg
nccyesyeT OlleHKY, BHIIIOTHEHHYI0 BHYyTpUTrocyAap-
CTBEHHBIMU CyZaMHU, B CBeTe 3HaUeHUs, KOTOpoe OH
NpuJan BEIPAXKEHUAM «eJUHCTBEHHOE» U «pella-
Iolllee» 0Ka3aTeNbCTBO, W BHISICHAET [JiA cebs, He
6bLTa JIU OIleHKa BECOMOCTHU /IOKA3aTeIbCTB, BBIMOJI-
HeHHas BHYTPUTOCYZapCTBEHHBIMU CyZaMHU, Helpu-
eMJIeMOM MW IPOM3BOJIBHOU (CM. AJA CpaBHEHHS,
Hanpumep, Pemenue EBpometickoro Cyzga mo zgery
«MakrinnHH npotus CoeguHeHHOro KoposnescTBa»
(McGlynn v. United Kingdom) ot 16 okTa6psa 2012 r.,
xkamoba N2 40612/11, § 23, 1 ymoMHHaBIIIEECS BHIIIE
Pemenue EBpomeiickoro Cyza mo geny «[apodoso
npotus [lIBetinapun», §§ 52-53). Jlanee EBpomnetickuit
Cyz ZoKeH IPOBECTU COOCTBEHHYIO OL[€HKY BeCo-
MOCTU NMOKA3aHWUM, JaHHBIX HEABUBIIUMCSH CBUZETE-
JIeM, eCJI BHYTPUTOCYZapCTBeHHEBIe Cy/bl He yKa3alu
CBOIO TIO3UIIMIO 110 JAHHOMY BOIIPOCY JTUOO €CTH UX
MO3UILIUA ABJsSeTCcA HeuyeTKoU (CM. /I CpaBHEHMH,
HanpuMep, yIIOMUHaBIIeecsa Bhille [locTaHOBIEeHNE
EBpomneiickoro Cyzga mo geny «®adppoBuy mpoTuB
[Monwmm», § 58, [NocranoBnenue EBponetickoro Cyza
o geny «IIudyrus npoTtus Poccuiickoit @exgeparin»
(Pichugin v. Russia) ot 23 okTabpsa 2012 r., kanio-
6a N2 38623/03%, §§ 196-200, yrmoMUHaBIIIEECS BHIIIIE
[TocraHnoBneHnue EBpomnetickoro Cyza o geny «Llebep
npotuB Yemickoit Pecriybiuku», §§ 54-56, u ynomu-
Hagleecs Bhiie [loctaHosneHue EBpomneiickoro Cyza
o ey «Hukosmumnac mpotus ['penun», § 36).

(iii) CyurecTBOBAJM JIU AOCTAaTOUYHBIE
ypaBHOBeluBatmue GakTOPHI,
KOMIEeHCUPYIIINe CA0XHOCTH,

C KOTOPBIMH CTOJIKHYJIaCh CTOPOHA
3alIUThHI

125. B oTHOLIEHUH TOTO, CYLIeCTBOBAJIU JIU AOCTa-
TOYHBIE YPaBHOBEIIUBAIOIIUe GaKTOPHI, KOMIIEHCUPY-
IollMe CI0XKHOCTU, C KOTOPBIMU CTOJKHY/IaCh CTOPOHA
3alIUTH B pe3y/ibTaTe MPUHATHUA HaA CTaJUM CyAeO-

! Cm.: Poccuiickas xpoHuka EBpornetickoro Cyza. 2014. N2 4 (npumeu.
pedakmopa).

HOTO pa3bupaTeynbCTBa HEIIPOBEPEHHBIX CBUZETEb-
CKUX TIOKa3aHUH B KauyecTBe J0Ka3aTeNbCTBA (TPeThs
CTyTIeHb TecTa Zena Anb-XaBatisa), EBponetickuit Cyz
HANIOMUHAET, YTO 3TU ypaBHOBeUIWBawIue GpakTo-
PBl JOJKHBEI ITO3BOJIUTh CIpaBeAJMBO U HajJjaexa-
muM 00pa3oM OLIEHUTh HaZIeXKHOCTh COOTBETCTBYIO-
lero ZokasaTeabCcTBa (CM. YIOMUHAaBIIeecs BhIIIE
[ToctanoBnenue Bonbiioit ITanaTel EBpomneiickoro
Cyza no zeny «Anb-XaBaiia u Taxupu npotuB Coexu-
HeHHOTO KoponeBcTBa», § 147).

126. EBporneiickuii Cyz mpusHaa BaXXHOM rapas-
THeU OCMOTPUTENbHOCTb BHYTPUTOCYZAPCTBEHHBIX
CyZOB NpU INPUHATUN HENPOBEPEHHBIX ITOKa3a-
HUU HesBUBIIErocs cBuzeTensa (CM. i CpaBHEHUS
yImoMuHaBIneecsa Boile [TocTaHoBNeHUe Bosbmioin
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBaia
u Taxupu npotusB CoeguHeHHOTO KOoposeBcTBa»,
§ 161, ymomuHaBieecs Boilie [locraHoBneHue EBpo-
netickoro Cyza no geny «['anu npotus McnaHuu»,
§ 48, u IlocranoBnenue EBpomnetickoro Cyza 1o aeny
«Bxxymuabcku npotuB Ilonpmu» (Brzuszezynski v.
Poland) oT 17 cenTsa6ps 2013 r., sxanoba N2 23789/09,
88§ 85-86). Cyzpl ZOKHBI TPOJEMOHCTPUPOBATD, YTO
UM OBLJIO U3BECTHO O TOM, YTO NOKA3aHUA HEsBUB-
1Ierocs CBUZAETEN UMEeIOT HU3KYI0 3HAYUMOCTh (CM.
[JId cCpaBHEHMd, HallpuMep, YIIOMUHaBIlIeecs BHILIE
[ToctanoBneHue Bonbmoii ITanaTtel EBponeiickoro
Cyza mo geny «Anb-XaBaiia u Taxupu HPOTUB
CoexunenHoro KoponesctBa», § 157, ynoMuHaBIIe-
ecsa Boime [loctaHoBieHue EBpomneiickoro Cyza mo
neny «bobenr mpotuB PymeiHum», § 46). B ranHOM
xoHTeKcTe EBponetickuii Cyz B paHee pacCMOTPEHHBIX
Jieflax yYUTBIBaJ, MOTUBUPOBAJIU JIU BHYTPUIOCYZap-
CTBEHHBIE CyZbI IOAPOOHO CBOE pelleHUe O pH3Ha-
HUU [I0Ka3aTeNlbCTBA HaZle:KHBIM, IIPUHUMAsA BO BHU-
MaHUe U JpyTHe MMelollyecd JoKa3aTeabcTBa (CM.
yInoMuHasieecs Boille [locTaHoBieHUe bosbmioi
[MTanate EBpometickoro Cyza 1mo Aeny «BKyIuHbCKU
npotus Ilonbmu», §§ 85-86 u 89, ynmomuHasueecs
Beiiie [TocraHoBneHue EBpomneiickoro Cyza 1o Aery
«[Ip3:kuH3 IpOTUB PyMbIHUM», § 59, 1 yITOMUHAaBIIIee-
ca Beitte [ToctanosneHue EBponetickoro Cyza 1o geiy
«Hukonumac npotus I'perun», § 37). EBpomnelickuii
Cyz TakXe IpUHUMAJ BO BHUMaHUe J00ble yKa3a-
HUA, KOTOpHIe JaBaju NpUCSKHbBIE CyAbe, paccMma-
TpUBaIIIeMy /ZieJio, II0 MIOBOAY IOKa3aHUMl HesABUB-
mrerocs cBuzeTensa (cM., HampuMep, yIIoMUHaBIIeecsa
BhImie Pemenure EBpometickoro Cyza mo aeny «CeJuTuK
u Cestuk npotuB CoeguHeHHOTO KoposeBcTBa»,
§55).

127. JlononHUTENbHOM rapaHTHell B 3TOM KOH-
TEKCTe MOJXKET CTaTh IIOKa3 B CyZeOHOM 3acelaHNH
BUZE03aNKUCU JONpPOCAa HEABUBIIErocs CBUJETe-
Jil, IPOBEJEHHOI'0 Ha CTaZUU IpeJBapUTEeJbHO-
ro pacciaeZloBaHUs, KOTOpas MO3BoUIa OBl CYyaY,
CTOpOHe OOBWHEHHUS M CTOPOHE 3aUIUTH HAOJII0-
[laThb 3a MOBeJleHueM CBUJETeNd BO BpeMs JoIpoca
u copMupoBaTh cO6CTBEHHOE MHEHHE O HaJexX-
HOCTU ero NnokasaHuil (cM. ymoMUHaBlIeecs BBIILIE
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Pemenne EBpomnelickoro Cyza 1o geny «A.G. IpoTUB
[lIBerun», ITocTanoBiaeHue EBpomnetickoro Cyza 1mo
neny «Xmypa npotus Ilonbumm» (Chmura v. Poland)
ot 3 ampensa 2012 r., xxanoba N2 18475/05, § 50,
Pemenue EBpometrickoro Cyza no geny «D.T. mpo-
tuB Hugepnangos» (D.T. v. Netherlands) ot 2 anpens
2013 r., :xanob6a N2 25307/10, § 50, ynoMuHaBIeecs
Boile [locTaHoBieHue EBpomneiickoro Cyza mo gemny
«EBrenuti ViBanos npotus Poccuiickoit Pegepanyin»,
§ 49, IlocTanosnenue EBpomnetickoro Cyza 1mo geny
«Pocun mpotuB dctoHuu» (Rosin v. Estonia) ot
19 nexabps 2013 r., xxanoba N2 26540/08, § 62,
u Pemenue EBponetickoro Cyza mo zaeny «['oHcanec
Haxepa npotus Vcnanuu» (Gonzdles Najera v. Spain)
ot 11 deppains 2014 r., :xanoba N2 61047/13, § 54).
128. Eme ofHOM cyllecTBeHHOM rapanTueil aBis-
eTcA Hajaudue y cyZa AOoKas3aTeJbCTB, MOATBEPK-
JAI0IUX HeIpOBEePEHHBIE CBU/ETENbCKUE [TOKa3a-
uus (cm., inter alia, [TocranoBiaeHue EBpormeiickoro
Cyza mo zgeny «Cuka mpoTtuB PymbrHum» (Sica v.
Romania) ot 9 urong 2013 r., xkanob6a N2 12036,/05,
§§ 7677, ynoMmuHaBIIeecs BhIIIe [locTaHOBIEHUE
Bonbmoit [Tanatel EBpomeiickoro Cyzga mo zgeny
«Bxxymuabckyu npotus [loapmu», § 87, u ymoMuHaB-
meecs Bhiie [locranoBinenue EBpomneiickoro Cyza
o geny «IIpakuH3 npoTuB Pymeinuu», §8 58 u 60).
[Tof06HBIMU OKA3aTENbCTBAMU MOTYT SBIATHCA,
inter alia, MOKa3aHUA JUI, KOTOPBIM HESBUBIIHHI-
cA CBUZETeNb paccKasblBajl O IPOM30IIe/IIeM Cpa3y
mocje mpoucmecTBusa (CM. yIOMUHaBIIeecsa BhILIE
[ToctanoBnenue Bonbiioit ITanaTel EBpomneiickoro
Cyza mo geny «Anb-XaBaiia u Taxupu OpPOTUB
Coexumnennoro KopomneBcTBa», § 156, ymoMmuHas-
meecs Beille Pemenue EBpormetickoro Cyza mo gemy
«MaxrniuHH npotuB CoeauHeHHOTO KOoposieBCcTBa»,
8§ 24, ynoMuHasIeecs Bhllle PemeHne EBponetickoro
Cyza no geny «D.T. mpotuB Huzepnanzos», § 50, ymo-
MUuHaBIIeecs Buile Pemenune EBponetickoro Cyza
o geny «['oHcamec Haxepa nmpotus Ucnanuu», § 55),
BellleCTBEHHBIE /I0KA3aTENbCTBA, COOpaHHBIE B OTHO-
IIeHWY TIPeCTYIUIEHNs, B TOM YHUCJIe JaHHBIE cyze6HO-
MeAUIIMHCKON 3KCIepTU3kl (CM., HAaIpUMep, YIIOMU-
HaBIeecs Beilie Pemenve EBporeiickoro Cyza 1o aery
«MaxkrinvnaH npotus CoeauHeHHOro KoposescTBa»,
§ 24 (pesynbraThl JHK-ucciezoBaHua)) U 3aKIIO-
YeHUA DKCIEePTOB OTHOCUTEIBHO TPaBM, IPUUYNHEH-
HBIX [IOTepIeBUIeMY, WIN UX JOCTOBEPHOCTD (CM. A1
CpaBHEHUS yIOMHUHaBlIeecsd Bbllle [locTaHOBIEeHUE
EBporetickoro Cyza 1o feny «['aHu npoTus VcraHuu»,
§ 48, ynomuHagIeecs Boie Pemenrie EBponelickoro
Cyza no geny «['oHcanec Haxepa mpoTtus VcriaHum»,
§ 56, u ymoMmuHaBmeecs Bhillle [locTaHOBIEHUE
EBpomnetickoro Cyza mo geny «PocuH HpOTUB
DcToHUM», § 61). EBponetickuii Cyz Takke IpHU3HaBajl
BaXXHBIM (aKTOPOM, IMOATBEPKAAIONIUM MTOKa3aHUSA
HeABUBILEroCA CBUJETEA, COBIAZCHUA MEXKAY OIUCca-
HUEM IIpeJIoaraeMoro MpecTyIUIeHNs, COBepIIeHHO-
r'o B OTHOLIEHUU CBUZETEJA, KOTOPOe Jja 3TOT CBUJe-
TeJb, U OMKMCAHKEM ITOXO0XKero MpecTyIUIeHUsA, COBEp-
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IIEHHOT'O TeM JXKe MOJACYAUMBIM, KOTOPOe Jasl Apyroi
CBUZETEJb, C KOTOPBIM 10 UMEIIUMCH CBeJeHUAM
MepBHIN CBUJETENb HE 00Imanca. DTU COBMaAeHUS
mpuo6peTaroT elle 6osblllee 3HaYEHUe, eCTH TTOCe]-
HUU CBUZETENDb JaBa TIOKa3aHUs Ha CTaZuu cyzaeo-
HOT'0 pa3bUpaTeNbCTBa, M HAZIEXKHOCTb 3TOT'O CBU7E-
TeJisl IPOBepeHa B X0Ze IepeKpecTHOro Aompoca (CM.
JJISl CpaBHEHUs YIIOMUHaBlIeecsa Bhlle [locTaHoBIe-
Hue bonvpmoii [TanaTel EBponeiickoro Cyza 1o geny
«Anb-XaBatia u Taxupu npotus CoeanHeHHOTO Kopo-
JIEBCTBa», § 156).

129. Kpome TOro, B ciydasax, KOTZa CBUJETENb
OTCYTCTBYET U He MOXET OBITh AOIPOIIEH B cyneb-
HOM pa3bupaTenbCcTBe, BaXXHOU rapaHTUel ABIS-
eTcA NMpeJOoCTaBJeHNe CTOPOHE 3alUTH BO3MOX-
HOCTH 3aJlaTh CBOM BOIPOCH CBUJETENI0 KOCBEH-
HO, HapuMep, B MUCbMEHHOU dopMe HA CTaguu
cyzebHoro paszbuparenbctBa (CM. yIIOMUHABIIEECS
Boille I[TocraHoBneHue EBponeiickoro Cyza mo geny
«EBrenmtii ViBaHoB npotuB Poccuiickoit @ezepanmm»,
8 49, u Ilocranosnenue EBpomnetickoro Cyza 1o geny
«[losep npotus I'epmannu» (Scholer v. Germany) ot
18 mexabps 2014 r., sxamoba N2 14212/10, § 60).

130. Taxke BayKHOM rapaHTHel, KOMIIEHCUpYIoIlen
CJIO}KHOCTH, C KOTOPBIMU CTaJIKUBAETCA CTOPOHA 3alIU-
THI B pe3yJIbTaTe MPUHATUA CyZIOM B KauecTBe J0Ka3a-
TeJbCTBA HEIIPOBEPEHHBIX CBU/IETENbCKUX IIOKa3aHUH,
ABJIAETCA NpefOoCTaBlIeHue 3aABUTENI0 WIN 3alUT-
HUKY BO3MOXXHOCTH ZIOTIPOCUTH CBUZETENS Ha CTaZAUN
NIpeIBApUTENBbHOTO pacciaenoBanusa (cM., inter alia,
yroMmuHaBIeecs Boille Perenve EBpomneiickoro Cyza
o geny «A.G. nporus llIBenuun», ynoMuHaBIieecs
Boime IlocranoBnenue EBpomnetickoro Cyza mo gemy
«'anu nmpotus Mcnanuu», § 48, ymoMuHaBIIeecs BIle
[Tocranosnenure EBponetickoro Cyza o geny «Ilanapy
npoTuB PymeiHuu», § 67). B 7aHHOM KOHTEKCTe
EBpormetickuii Cyz ycTaHaBIUBAJ, UTO, €CIU CIe/ICTBEH-
HBle OpPTraHbl Ha CTaAUU NIpelBApUTEIbHOrO paccie-
JIOBaHUS MOHSJIM, YTO CBUAETENT HEBO3MOXHO OyZeT
JOTIPOCUTD Ha CTaAuu cyaebHOro pasbupaTenbCcTBa,
OHM [IOJDKHBI OBLTH NMPEAOCTABUTh CTOPOHE 3aIUTEI
BO3MOXKHOCTD 33J]aTh BOIIPOCHI IIOTEPIEBIIEMY B X0J€
IIpe/IBapUTEILHOTO pacciieloBaHus (CM. YIIOMUHABIIE-
ecs Boitle [ToctaHoBnenue EBpornetickoro Cyza 1o geny
«POCHH IIPOTUB JCTOHUM», §§ 57 et seq., B YaCTHOCTH
88 57 u 60, 1 ymomuHagIeecs Boilie [locTaHOBNIEHNE
Espomnetickoro Cyzia 1o ey «BpoHuU€HKO IIPOTUB JCTO-
Hum», §§ 61 u 63, oba Jesa Kacaauch OTCYTCTBHUA Ha
cyZie6HOM 3aceZlaHVM HECOBEPIIEHHOJETHEN TTOTEP-
IeBIllIel B pe3y/JbTaTe COBepUIeHUA NpecTyIIeHU
[IPOTUB IOJOBON HENPUKOCHOBEHHOCTU B LeAX
3aIUTH UHTEPECOB pebeHKa; U CM. JJjis CpaBHEHUsA
[TocTanosnenue EBpometickoro Cyza 1mo Aeny «AUrHep
npoTtuB ABcTpuu» (Aigner v. Austria) ot 10 mas
2012 r., :xamoba N2 28328/03, §§ 41-42, u yrioMuHaB-
meecs Boimie IToctaHoBneHue EBponetickoro Cyza 1mo
Jeny «TpamneBcku poTuB MakeoHUU», § 45). Takue
nocyne6GHbIE CTYIIAHWS 3a4acTyI0 OPTaHU3YIOTCS IS
TOTO0, YTOOBI IIPEAYIIPEAUTh BO3MOXHBIA PHUCK HEABKU
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KJII0YeBOTO CBUJETeNA AJd Jaud IIoKa3aHuM Ha CTa-
Iuu cyaebHoro pasbupaTenbcTBa (CM. YIIOMUHABIIEE-
cs Beiie I[Tocranosnenue EBponetickoro Cyza 1o gery
«Xmypa npoTus [losbimu», § 51).

131. O6BUHIEMOMY TaKKe JOJKHA OBITH IIPeo-
CTaBJIeHa BO3MOXKHOCTb M3JIOXKUTh COOCTBEHHYIO BEp-
CHUIO COOGBITHI M OCIIOPUTH HAJI€KHOCThH HESBUBIIE-
rocda CBUZeTeNdA, yKasaB Ha HelocJIeZ0BaTeJbHOCTh
Y HECOOTBETCTBUE TIOKA3aHUH 3TOTO CBUZIETEJNS TTOKa-
3aHUAM JPYTUX CBUAeTeNel (CM. yIIOMHUHAaBIIEeCsS
Boille [TocTaHoBieHue EBponeiickoro Cyza mo geny
«AWTHEp MPOTUB ABCTpUM», § 43, yIOMHUHAaBIIeeCs
Boile Pemenue EBpormetickoro Cyza mo gery «D.T.
npotuB Huzepnanzaos», § 50, ymoMuHagsIieecs BHIIIE
Pemenue EBpometickoro Cyza mo geny «[apodoiio
npotus llIBeitapun», § 56, u ymoMuHaBIIeecs BbIIIe
[Toctanosnenue EBponerickoro Cyza no geny «['aHu
npoTtuB Vicnanuu», § 48). Ecu TUYHOCTD CBUAETENS
M3BeCTHa CTOPOHE 3alUTHI, OHA MOXET YCTaHOBUTH
U pacciesoBaTh MOTUBHL AJIS JKU, KOTOPbIE MOTYT
WMETbhCS Y 9TOTO CBUETEJNS, TEM cCaMbIM 3¢ PeKTUBHO
OCTIOpUB 6J1arOHA/IEXXHOCTh CBU/IETENA, TYCTh U He TaK
3¢ beKTUBHO, KaK IIPY OYHOM cTaBKe (CM. yITOMUHAB-
meecs Boite [loctaHnosneHue EBponetickoro Cyza 1o
neny «llebep mpoTtup Yemnickoi Pecny6nuku», § 63,
yroMuHaBIeecs Boille Perenve EBporeiickoro Cyza
o geny «I'apodosno nporus IlIBeitapuu», § 56, ymo-
MUHaBlIeecsa Bhille [locTaHoBneHue EBpomelickoro
Cyza no geny «Cuk3 npoTus PymbeIHuu», § 73, 1 yIo-
MuHaBIIeecs Boiile [ToctaHoBnenue Bosnbioii [TanaTet
EBpometickoro Cyza 1o geny «BXyIuHbCKY IIPOTUB
[Tonpmm», § 88).

2. [IpuMeHeHNe BhINIEU3I0KEHHBIX
NPUHIIUIIOB B HACTOALLEM Jiesie

(a) Cywecmgosanu au geckue 0CHOBAHUS
ons Hesieku cgudemenvHuy O. u P. Ha cydebHoe
3acedaHue

132. B Hacrosmem gene EBpomelickuit Cyz cHa-
Yyajia U3yIUT TO 0OCTOSATENHCTBO, CYIECTBOBAIY JIN
BECKHE OCHOBAHMSA /JIs HEIBKYM CBUETENbLHUI] 0OBH-
Henwus O. u P. Ha cyziebHOe 3acejaHUe C TOYKU 3pEHUT
cyZa, paccMaTpUBAaBIIero /ejio, U, COOTBETCTBEHHO,
WMeJINCh JIM BECKYe OCHOBaHUA WK 060CHOBaHUE /I
3TOTO CyZa AJid IPUHATHSA B KauecTBe JoKa3aTelbCTBa
HENPOBEPEHHBIX MMOKA3aHUN HEeSIBUBIIUXCS CBUE-
teabpHUI] (cM. § 119 HacTosmero IlocTaHOB/IEHN).

133. Pewraa BOIIpoc 0 TOM, UMEJIUCH JIU Y Cy/ia 3€M-
JI1 BecKre paKTUIECKHE U ITPAaBOBbIE OCHOBAHUA, YTO-
ObI He 0OecrieurBaTh SBKY CBU/IETEIbHUIL Ha CyZe6HOe
3acemanue, EBponetickuii Cyx xoTen 6bI OTMETHTD
TpeX/ie BCero, 4To, KaK MPaBWIbHO MOAYEPKHYI 3as-
BUTEJIb, Cy/l 3eMJI He COTJIaCUJICSA C TEM, YTO COCTOS-
HMe 3Z[0POBbA WIN CTPaxyu CBUETENbHUL] OIpaBAbIBa-
JIY MX HESIBKY Ha cyZieOHOe 3ace/laHue.

134. TlogTBEpKAEHUEM 3TOTO ABJIAETCA TO, UTO CYZ,
3emId nucbMoM OT 29 aBrycta 2007 I. IpOCHUI CBU/Ze-

TeJIbHUII, TPOKUBABIINX B JIaTBUM, ABUTHCSA Ha CyAe0-
HOe 3ace/laHyie, XOTs paHee OHU OTKa3aJUCh ABUTHCA
110 TIOBECTKE, COCIaBIINCh HA MeAUIIMHCKHE CIIpaB-
KU, B KOTOPBIX TOBOPUJIOCH O TOM, 4YTO ¥ HUX OBLIO
HecTaOWIbHOE IIOCTTPAaBMaTUYECKOE SMOIIMOHATBHOE
U IIcHuXojiorndeckoe cocrosguue (cMm. §§ 23 u 24 HacTo-
amiero IToctaHoneHus). Kpome Toro, mocjiie oTMeHbI
cyzebHOro 3acejaHus CyAoM JIaTBUU, YeMY IIpeJlle-
CTBOBAJIO OUepeJHOe IIpeloCTaB/leHe CBUAETeIbHU-
laM{d MeJMLMHCKUX CIIPaBOK, B KOTOPHIX YKa3bIBa-
JIOCh, UTO CBU/ETEJIbHULBI MO-TIpeXHEeMY CTpajaau
MOCTTPaBMaTHUYECKUM CTPECCOBBIM PacCTPONCTBOM,
CyZ 3eMJIM cooOuuI cyay JIaTBUM, YTO B COOTBET-
CTBUU CO CTaHZapTaMU YTOJOBHOTO IIpolleccyasb-
HOTO MpaBa ['epMaHuu CBU/IETENbHUIIBI HE B OCTA-
TOYHOM CTeleHU MOTUBUPOBAJIU CBOM OTKAa3 OT Aauu
nokazaHuii. COOTBETCTBEHHO, CyZ 3eMJIU IPeAI0KUI
cyay JlaTBuu, 4TOOBI Bpay, HaXOAAIIMICA Ha Tocygap-
CTBEHHOU JIOXKHOCTH, IPOBEPUJ COCTOSTHUE 3[J0POBbS
CBUZETENbHHUI] U UX CIIOCOOHOCTD ZaBaTh IIOKA3aHUA
WM, KaK BapUaHT, YTOOBI CyZ CTPaHBI MPUHYAWI CBU-
JeTeNbHUII K IBKEe Ha cyZeOHoe 3acefanue B JIaTBUH.
Cyz JlaTBUM OCTaBUJI YKa3aHHBIE TPeANOKeHUs Oe3
oTBeTa (cM. §§ 26 u 37 HacTosmero ITocTaHOBIEHU).

135. Tonbko mocse TOro, KaK BCE YCUJIUA C LIEJbIO
JINYHO JIOTIPOCUTH CBUZIETENbHULL He Jajii pe3y/brarta,
CyZ 3eMJIM IIPU3HaJ, YTO UMEJU MEeCTO HelpeojoIu-
Mbl€e IPEMATCTBYA AJIA JOIPOca CBUAETETbHUI] B OJTH-
alinee BpeMA. COCIaBIIKCh Ha MTOAIIYHKT 2 IyHKTa 1
cratbu 251 u moAnyHKT 1 myHKTa 2 ctatbu 251 YIIK
T'epMaHuu, cys 3eMJIM NIPUHS B KauecTBe JOKa3a-
TeJIbCTB I10 ey MPOTOKOJBL JOIIPOca CBUeTeNbHUI]
Ha CTaJuu IpeJBapUTEIbHOTO pacciaeZoBaHusa (CM.
§ 28 Hacrosamero [ToctanosneHus). [ToaToMy ocHoBa-
HMEM JJI IPUHATHS TaKOW MepPHI CyI0M 3eMIu ObLIa
HeZoCATraeMOCTb CBUZETeNbHUL] JJIA CyZAa, pacCMaTpu-
BaIOIIETO /IeJI0, Y KOTOPOTo He GhUIO MpaBa MPUHYUTh
UX K ABKe (TO eCTh OTCYTCTBOBAJO IpOIleccyasbHOe
WY IIPAaBOBOE OCHOBAHUE).

136. Kak TpebyeTcs B CIy4yasx, KaCarOUHUXCs HesIB-
KU CBUIeTeNel OOBUHEHUS BBUAY UX HEAOCATAEMOCTH,
EBpometickuii Cyz ZoDKeH U3y4UThb BOIIPOC O TOM, IIpU-
HSUIJTU Cy/l, pacCMaTPUBABIIIHH J1e/10, BCE PAa3yMHBIE YCH-
Just i obecriedeHys IBKU CBU/IETETBHUIT Ha CyieOHOe
3acezanue (cm. § 120 Hacrosmero ITocTaHOBIEHUS).
EBpometickuii CyZi OTMeUaeT B 3TOM CBS3M, YTO CyZ 3eM-
JIV TIPUHSA 3HAYUTEIbHbIE TIO3UTUBHBIE MEPHI, YTOOBI
MO3BOJIUTh CTOPOHE 3alluTe, CAMOMY CYAy U CTOPOHE
06BHHEHWMS AOTTPOCUTD cBUAETENbHUIT O. 1 P,

137. Cyz 3emnu, mpoBeAsa KpUTUUECKUN aHAIu3
TIPUYUH OTKAa3a CBU/ETENBHUI] OT Ja4M TIOKa3aHUM Ha
cTaguu cyAiebHOTO pa3bupaTeNbCTBa, IPOBOANBIIETO-
cs1 B lepMaHuy, KOTOpble OBUIM YKa3aHbl B MEeULIMH-
CKUX CIIpaBKaXx, MIPeJ0CTaBIeHHbIX UMHU, U COUTI 3TU
NIPUYMHBI, KaK BUJHO BhILIE, HEAOCTATOUYHBIMU JJI
000CHOBAHUS UX HEABKHU, CBA3BIBAJICI C KaXKJ0HU U3
3agBUTENbHUL, IIpeJjiaral UM pa3jnudHble BAapUaHTHI
Javyu MMOKa3aHWM B paMKax cyJe6HOro pasbuparesib-
CTBa, KOTOPbIE OBUTH OTKJIOHEHBI CBUIETETbHUIIAMH.
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138. Cyz 3emsn mpuberHyn 3aTeM K HHCTHUTY-
Ty MEXAYHapOAHOM IIPaBOBOI ITOMOIIM ¥ IOIIPOCHI
BBI3BaTh CBUAETENIBHUI] B CyZ JIaTBUM, YTOORI ITpeace-
JATeTbCTBYIONUN CyZbS CyZa 3€MJIU MOT JOTIPOCUTD
UX C UCITOJIb30BaHUEM BUIEOCBSI3U, a CTOPOHA 3aIUTHI
MOIVIa 33/IaTh UM CBOH BOIIPOCHI B X0/I€ NTEPEKPECTHOTO
gompoca. OgHako cyzebHoe 3acefaHye O6bUI0 OTMEHEHO
cyzioM JlaTBUM, KOTOPBIM IPUHSI OTKA3 CBU/ETEIbHUI]
OT ZIauy TTOKa3aHU Ha OCHOBAHWY TPEZOCTaBIEHHBIX
UMU MeAUITUHCKUX cripaBoK. Cy/ 3eMId, BHOBb IIPO-
BeJl KPUTUYECKUH aHa/IN3 IPUBEEHHBIX CBUIETENh-
HUI[AMU IIPUYHH, 10 KOTOPHIM OHU HE MOIJIN SIBUTh-
cs Ha cyZeOHOe 3aceZiaHye, MPEATOKUI cyay JlaTBuu
OpraHu3oBaTh 06C/IeOBaHNEe CBUETENLHUI] BPAuOM,
HaXOZAMMMCS Ha TOCYIapCTBEHHOM J0/DKHOCTH, WJIH,
B KaueCTBe BapuaHTa, IPUHYIUTD UX K ABKE B Cy/, HO
JaHHOE TPe/JIOKEHUE 0CTanoch 6e3 oTBeTa (CM. MOJ-
pobHeii B §§ 23-27 HacTosmero ITocTaHOBIEHN).

139. IIprHMMan BO BHUMaHUE BHIIIEU3I0KEHHOE,
boapmas [lamaTa cornamiaercsa ¢ BeiBogoM [lanaTsl
EBpomnetickoro Cyza 1o JaHHOMY BOIIPOCY U IIPU3HA-
€T, YTO Cy/[ 3eMJIM IPEANPUHSI BCe pa3yMHBIE yCH-
JIUS B paMKax JeHCTBYIOIIEro 3aKOHOAATeNbCTBA (CM.
88 64-66 Hacrosero ITocTaHOBIEHY) C IIE/bIO 0be-
CIIeuuTh ABKY cBuzerenbHull O. u P. B mpezenax cBoei
IOPUCAVKIIUK Ha TeppuTopun [epMaHuy y cyza 3eMIU
60JbIlle He OBIIO PAa3yMHBIX CPEJCTB i obecmeve-
HUs SIBKM Ha cyZe6Hoe 3acefanue O. u P., rpakJaHOK
JlaTBUH, TIPOXKUBAOIINX HA TEPPUTOPUU ITOM CTPAHBHI.
EBpomneiickuii Cy/ CUUTAET, B YaCTHOCTHU, YTO HUYTO HE
YKa3bIBaJIO Ha TO, YTO CyZ, paCCMaTPUBABIIUH Z€JI0,
MOT ZI0OUThCS ZIOTIPOCa CBUAETENbHUI] B pa3yMHBIH
CPOK TIOCJIE TTPOBE/IEHUS TTOJUTUYECKUX IIEPETOBOPOB
¢ Biaactsamu JlaTBuiicko# PecyOivKy Ha ABYCTOPOH-
HeM YPOBHE, KaK 3TO IIpe/jiaraj 3agBUTeNb. B cooTBeT-
CTBUU C TpuHIIUIIOM impossibilium nulla est obligatio!
Ha BHYTPUTOCYIapCTBEHHbIE Cy/bI He MOTVIa OBITh BO3-
JIO’)KeHA OTBETCTBEHHOCTh 32 HESIBKY CBU/IETENbHUIL.

140. CooTBeTCTBEHHO, C TOYKMU 3peHud cyza, pac-
CMaTpPUBABIIErO ZIEJI0, UMEJO MECTO BECKOE OCHOBA-
HUe g HessBKU cBuzerenbnul] O. u P. Ha cygebHOoe
3aceZlaHie ¥, KaK CJIeICTBUE, /IS IPUHATHSA B KAUeCTBE
JI0OKa3aTeNbCTBA MOKA3aHUH, KOTOPhIE CBUAETETbHUIIBI
Jay COTPYAHUKAM TIOJUITUY U CJIECTBEHHOMY CyZbe
Ha CTa[UU TIPEIBAPUTENBHOTO PacC/IeZlOBAHUA.

(b) Asnanuces u 0okazamebCmea HesA8UBULUXCS
ceudemenbHUY, eOUHCMBEHHbIM U PeWaoUUM
OCHOBAHUEM OISl 8bIHECEHUSA 3AA8UMEI0
068UHUMENLHO20 NPU20BOPA

141. IIpu onpesiesieHnH 3HAYNMOCTH J0Ka3aTeJIbCTB,
NpeZicTaBIeHHbIX HEABUBIIUMUCS CBU/eTebHUIIAMMU,
Y, B YaCTHOCTH, [P pellieHUH BOIIpPoca O TOM, SBJIA-
JIUCh JI UX TIOKAa3aHUA eJUHCTBEHHBIM U pPellatoniM
OCHOBaHKEM /IJI1 BEIHECEHUS 3aBUTENI0 OOBUHUTEb-

I Impossibilium nulla est obligatio (J1aT.) — HEBO3MOXXHO€E HE MOXKeT
BMEHATHCS B 06513aHHOCTD (npumeu. pedakmopa).
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Horo npurosopa, EBponetickuii Cyz yYUTHIBaeT mpe-
JKZle BCero MHeHHEe BHYTPUTOCY/IJaPCTBEHHBIX CYZO0B.
EBpormeiickuii Cyz oTMedaeT, 4YTo cy/ 3eMIU IIpU3HAJI,
yTo O. ¥ P. ABIAINCH KIIOYEBLIMY CBUAETEILHULIAMU
obBuHeHUAM («maldgebliche[n] Belastungszeuginnen»),
HO OCHOBBIBAJICS Ha IPYTHUX COOPAHHBIX 0KA3aTENb-
crBax (cM. 88 32 u 36 Hacrosiero [TocTaHOBIEHUA).
®enepanbHbIN BepXOBHBIN cyZ [epMaHuU B CBOIO OUe-
peZib OCTaBWJI aNleJUIAIIMOHHYIO JKao0y 3aABUTEJIS IO
BOITpOCcaM ITpaBa 6e3 yOBIETBOPEHNs, COCTABIINChH Ha
MOTUBBI, TPUBE/IEHHbIE TeHEPATBHBIM ITPOKYPOPOM TIPU
desepasibHOM BEPXOBHOM cy/le [epMaHUU, KOTOPBIH
VTBEPXKJAJ, UTO YKa3aHHbIE CBU/ETENbCKYE TIOKa3aHMUA
He SIBJIUINCh HU eJUHCTBEHHBIM, HU PellatolM OCHO-
BaHMWEM /I BEIHECEHHA 3aABUTEII0 OOBUHUTENHHOTO
MIPUTOBOPA, TOCKOJIBKY CYy/, 3€MJIM OCHOBBIBAJI CBOM
TIPUTOBOP Ha JPYTUX CyIIeCTBEHHBIX J0KA3aTeTbCTBaX
(cM. § 49 HacTosero ITocTaHOBIEHUS).

142. EBporneiickuii Cyz cunTaeT, YTO BHYTPUTOCY-
ZlapCTBEHHBIE Cy/IbI, HE IIPU3HABIINE CBU/IETENbCKIE
nokasanus O. U P. eAMHCTBEHHBIM (TO €CTh UCKJIIOUH-
TeJIbHBIM) /J0Ka3aTeJbCTBOM IIPOTHUB 3asIBUTENIA, HE
yKasaJu ICHBIM 006pa3oM, IIpU3HaIN JIU OHU 3TH CBUJIE-
TeJIbCKUe MTOKa3aHHUs «pellaiolliM» J0Ka3aTeIbCTBOM
B COOTBETCTBUH C OIIpeJieIEHUEM, COAEPIKAIIUMCS
B ynoMuHagIemMcs Boite [locraHoBnieHuu bosbInoit
[TanaTer EBponelickoro Cyza 1o geny «Anb-XaBaisa
u Taxupu mpotuB CoeprHeHHOro KoposeBcTBa» (KOTO-
poe 6BLTO TIPUHATO MOKE PeleHN M, BBIHECEHHBIX
BHYTPUTOCYZJAPCTBEHHBIMU CYyZIaMHU I10 HACTOSIIEMY
JleJy), TO eCTh I0Ka3aTelbCTBOM, KOTOPOE B CHJTy CBOel
BaXKHOCTHU MOXKET IOBJIMATH Ha rcxoz gena (cMm. § 123
HacTosiero [TocTaHoB/IeHN:). PellleHre cyza 3eMiu 06
OTHECEHUHU CBUZIETENbHUIT K KaTeropuu «maldgeblich»
(2TO CJTOBO MOXKET ITEPEBOAUTHCS HE TOTBKO KaK KJTHO-
YeBOH, HO M KaK BaXKHBIM, 3HAYNTENbHBIM, pelatomniuii)
B IJAHHOM CJIy4ae He JIUIIEHO JIByCMBICJIEHHOCTU. Kpome
TOTO, 00I1IyI0 CChUTKY PeepaibHOTO BEPXOBHOTO Cya
['epMaHuy HAa MOTUBUPOBKY, IPUBE/IeHHYIO reHepasib-
HBIM IPOKypopoM npu PesiepasbHOM BEPXOBHOM Cy/ie
TepMaHUY, KOTOPHIHM OTpULIAT TOT GAKT, YTO MTOKA-
3aHUSA TOTEPIEBIINX ABJISINCH €IUHCTBEHHBIM WU
pelIaIM OCHOBaHUEM /IS BEIHECEHUS 3asIBUTEIO
00BUHUTENBHOTO IpUroBopa (cM. § 49 HacTosAIIETO
[TocTaHOBNEHN), HENIb3S TPU3HAThH O3HAYaoIlel, YTo
3TOT Cy/Z, TTOAAePKasl KaXKIbIi U3 0BOZOB IIPOKypopa.

143. CamocTosATeNbHO OlleHMBasag 3HAYMMOCTbD
CBUZIETENBCKUX ITOKA3aHUU B CBETE BHIBOJOB BHYT-
pUrocyZapcTBEHHHIX cyZoB, EBponelickuit Cyz mom-
JKeH YYUTHIBATh 3HAUYeHUE OCTAJbHBIX UMEIOIUXCS
JoKasaTeabCcTB BUHOBHOCTU (cM. § 123 HacToglero
[TocranoBnenusn). EBponetickuii Cyz 3ameyaeT, YTO
y cyZla 3eMJIM UMEJIHCh, B YaCTHOCTH, CIeAyIoIIue
Zl0Ka3aTeabCTBa, Kacawlluecs COBepIIeHHOTO Ipe-
CTYIUIEHUS: TIOKA3aHUA C YyXKUX CJIOB, KOTOPBIE TN
B cyZe6HOM pa3bupaTeNbCTBE COCEAKA CBUAETEIbHUI]
E. u ux mogpyra L., mepecka3aBiliie BEPCUIO COOBI-
TUH, npousomemx 3 pespass 2007 I., COOBIEHHYTO
uM cBugerenpHuniamu O. u P.; mpusHaHue 3asBUTe-
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JIf, CAeNIaHHOE B X0/le cyZleOHOT0 pa3bupaTenbCTBa,
COTJIaCHO KOTOPOMY 3asBUTENb B pacCMaTpUBaeMoe
BpeMs Haxoguiucs B kBaptupe O. u P. ¥ cipeirHyI
c 6ankoHa, mpecyeays P.; IaHHbIE T€OJIOKAIUY U 3aMH1-
CHU ABYX TeJePOHHBIX PasroBOPOB, MPOU3OUIEAIINX
MeX/y OZHUM U3 MOACYAVUMBIX U 3asBUTEJIeM BO Bpe-
Ms COBepIlleHUs MPeCTYIIeHUs, COTJIACHO KOTOPhIM
3asgBUTENb HAaXOAWICA B KBapTUPeE, PACIIONOXKEHHOMN
MO6JIU30CTH OT TOTO MECTa, I7ie OBLIO COBEPIIIEHO TIpe-
CTYIIJIEHWE, W TAK)Ke CIPBITHYJ C OaTKOHA, MBITAsACh
JOTHATh OZIHY U3 XKUTEJbHUL] 3TOM KBapTUPHI, KOTOpas
ybOeraia; gaHHbie GPS, 13 KOTOPBIX C/Iel0Bajo, YTO
aBTOMOOWIb OJHOTO U3 TOACYAMMBIX B pacCMaTpUBa-
eMoe BpeMs OBbUT IPUTIaPKOBaH PSAZOM C KBapTUPOU
CBUZIETEJIbHUIL; 1, HAKOHeIl, JOKa3aTeJlbCTBa, OTHOCS-
myecd K IpecTyIUIeHNIo, cCoBeplIeHHOMY B I. Kacceie
14 oxTa6ps 2006 T. 3asIBUTEJIEM U €Ille OHUM JTUIIOM.

144. EBpomeiickuit Cyza, m3y4uB yKa3aHHBIE
JIOKa3aTeJIbCTBA, MOXKET OTMETUTD JIuiIb, uTo O. u P.
OBUTM €JUHCTBEHHBIMU OYEBU/UIIAMHU MIPECTYIUIEHMUS.
OcTasnbHbBIE J0Ka3aTeabCTBa, UMEBIIMECA B pacnops-
YKEHUU CY/IOB, TIPEACTABIIN cOO0M b0 TToKa3aHUs
C YYKUX CJIOB, TMOO OOBIYHBIE KOCBEHHBIE TEXHUYE-
CKHe Y WHBIE J0Ka3aTeJbCTBa, KOTOpPEIe He TI03BOJA-
10T cZeJlaTh BBIBOJ O COBepIIeHUU pa3bos v BBIMO-
raTejbCTBa KaK TaKOBBIX. [[pyHUMasA BO BHUMaHUe
BBILIeu3N0XeHHoe, EBpomelickuii Cyz cuuTaeT, 4To
MMoKa3aHUA HeABUBIINXCA CBUETENbHUIL BJISINCH
«pellaIMU», TO eCTh UMEIOLUIMMU OIpefediolee
3HaYeHUe IIpY BbIHECEHUH 3asIBUTEI0 OOBUHUTENbHO-
r'o MPUroBopa.

(c) Cywecmeoganu au 0ocmamouHble
ypasHosewugarujue akmopbi,
KOMNEHCUpPYIoWUe CI0HCHOCMLU, ¢ KOMOPbIMU
CMOJIKHYIACb CMOPOHA 3aWUMbl

145. EBponetickuii Cyz 10KeH Aajiee, B Ka4eCTBe
TPETHETO IIara, ONPEJENUTD, CYIIECTBOBAIH JIU I0CTa-
TOYHbIE YpaBHOBEIINBAaIIe GaKTOPhI, KOMIIEHCUPY-
IOIIME CIOKHOCTH, C KOTOPBIMU CTOJIKHYJIACh CTOPOHA
3alUTHI B pe3yJ/IbTaTe MPU3HAHUA CyJaMU B KAUeCTBE
JOIYCTUMOT'O I0Ka3aTe/IbCTBa IIOKa3aHUi HeBUBIINX-
CS1 CBUZIETENBLHUIL, UMEBIITHX Pellatolee 3HauYeHUE.
Kak ormeueno Boimie (cm. §§ 125-131 »wacrosero
[TocTaHOBJ/IEHNA), B JAaHHOM KOHTEKCTE UMEIOT 3Ha-
YyeHUe ciexayonye GaKkTopsl: OAX0 BHYTPUTOCYAap-
CTBEHHOTIO CyZla K paCCMOTPEHUIO HEITPOBEPEHHBIX
JOKa3aTeNbCTB, a TAaK)Ke MPOIleCcCyaabHbIe MEPHI, TPH-
HSITBIE IJIs1 KOMIIEHCALIUN OTCYTCTBUS BO3MOXKHOCTH
TIPSIMO 33/1aTh CBU/IETEIbHUIIAM BOTIPOCH B XO/I€ TTEpe-
KPECTHOT'O ZIOTIpOca B CYZE.

(i) TToagxon BHYTpUTOCYZapCTBEHHOTO
CyZa K pacCMOTPEHHUIO HEIPOBEPEHHBIX
JOKa3aTelbCTB

146. Ilo moBOAY OTHOIIEHUA BHYTPUTOCYyAap-
CTBEHHBIX Cy/I0B K IOKa3aHUAM HEeABUBIINXCA CBUJE-

tenbHUI O. U P. EBponeiickuii Cyz oTMeuaeT, 4To CyZ
3eMJIU C OCTOPOXXHOCTBIO IOJOIIEN K OLleHKE 3TOTO
nokasaTenbcTBa. Cyz 3eMd MpAMO yKa3al B CBOEM
PEeIeHH, YTO OH ObLT 06513aH ¢ 0060 OCMOTPUTEND-
HOCTBIO OJJONTHU K OlleHKe HaZle’)KHOCTU CBUJETENb-
HUII, IOCKOJIBKY HU Y CyZAa, HU Y CTOPOHBI 3alIUTH He
OBLJIO BO3MOXXHOCTH JOIPOCHUTh UX U Hab/oAaTh 3a
[IOBeZIeHUeM CBUZIETEIbHULI B CyZe.

147. EBponetickuii Cyz oTMedaeT B JaHHOM KOH-
TEKCTe, YTO Cy/ 3eMJIU Ha CTaZuU CyAeOHOTO pas-
O6upaTenbCcTBa He MMeT BO3MOXHOCTU IIPOCMOTPETD
BHU/I€03aTHCh 0ITPOCA CBUJETENIBHUI] CJIe/ICTBEHHBIM
CyZbel, Tak KakK BHUZe03aluch JoIpoca He IPOBOAU-
nack. EBponetickuii Cyz obpamiaeT BHUMaHHE, YTO
B Pa3JIMYHBIX IPABOBBIX CUCTEMAX CyJbl UCIOJIb3Y-
10T 3Ty BO3MOXKHOCTD (CM. ZJIA CpaBHEHUA IIPUMEPHL,
npuBefieHHbIE B § 127 HacTosmero [locTaHOBIEHMsT),
MI03BOJIAIONIYIO 3TUM CyZaM, CTOPOHE 3alIUTHl U CTO-
poHe 0OBUHEHUs HAOMI0AATh 3a NOBeJEeHNEM CBH/E-
TeNA BO BpeMs JIONIPoOca U co3JaTh OoJiee sicCHOe Tpes-
CTaB/IeHNe O HaJIeXXHOCTH CBU/ETeIA.

148. Cyz 3eMM B CBOeM TIOA[POOHO MOTHUBHPOBAH-
HOM pelleHUM YTOYHWUJ, YTO OH OCO3HaBaJl CHIKEH-
HYIO ZI0OKa3aTeJbCTBEHHYIO I[eHHOCTb HelpOBepeH-
HBIX CBUZETENbCKUX NMoKa3aHuil. Cy 3eMIu cpaBHUI
nmokasaHua cBufetenbHun O. u P., gaHHBIE B X0/€
HECKOJIBKUX ZIOTIPOCOB Ha CTA/UM NpeABAPUTEIHHO-
ro paccjieZjoBaHuA, U IpU3HaJ, YTO CBU/ETEIbHUIIBI
MOZPOOHO U HENTPOTUBOPEYUBO ONKCAIU 0OCTOATEND-
CTBa coBepIIeHNs npecTyiwieHuA. Cyz, paccMaTpuBaB-
UM festo, cues, YTO He3HaYWTeNbHble IIPOTUBOPEUU
B TIOKa3aHUAX CBU/IETETHHUI] MOTJIU ObITH OOBSICHEHBI
UX CTpEMJIEHUEM He pacKphIBaTh rocyapCTBEHHBIM
opraHaM CBeZleHHS O XapakTepe UX IIpodeccroHaIb-
HOU feAaTenbHOCTU. KpoMe TOro, Kak OTMETHI Cy[
3eMJsiH, TOT GaKT, YTO CBUJETETHHUIE HE OIIO3HAIN
3aABUTEJNS, I€eMOHCTPUPOBAJI, YTO OHU He Mpecyieso-
BaJsIy LIeJI OOBMHUTD 3asBUTENS B COBEPIIEHUH TIpe-
CTYTLIEHUA.

149. EBpomnetickuit Cyz 3aMeTua gajee, 4YToO Cy/J
3eMJIY, OlleHNBasA HaZleXKHOCTh CBUJETEIbHUI], TaK-
K€ paccMOTpesl HEKOTOphble aCIeKTHl UX NOBeJeHUs
OTHOCUTENIBHO UX MoKaszaHui. Cyz 3eMIM IPUHAT BO
BHUMAaHKe TOT GaKTOp, UTO CBUZETENTbHULEI He Cpa3y
COOOIMIN B TIOJIUIIAIO O MPECTYIUIEHUU U YTO OHU He
SBWINCH Ha cyZeOHOe 3acefianrie 6e3 YBaXKUTENbHbBIX
npuduH. CyZ 3eMJIu cYel, YTO TaKOMY IOBe/eHUIO
MMeJHCh OOBSCHEHUS (CBUETENBHUIIB OOSIIUCE, YTO
y HUX OyZyT mpo6JyeMEbl ¢ MOJWINENd WIHN YTO Ipe-
CTYMTHUKU 3aXOTAT UM OTOMCTHUTD, a TAaKXKe UM OBLIO
HeNpUATHO BCIOMHHATh U OTBeYaTh Ha BONPOCH!
0 IIpeCcTyIJIeHUH), KOTOphle He NMOAPLIBaIU JOBepue
K HUM.

150. YuuTsiBa“a BhllllensoxkeHHoe, EBpomneiickuii
Cyz cumTaet, 9YTO Cy/, 3eMJI1 BHUMATeJlbHO PacCMOT-
peJl BOIIpoC O BO3MOXXHOCTHU ZOBePATh IOKa3aHU-
AM HeABUBIINXCA CBUJETEIbHUI] U UX HaZEXKHOCTH.
EBponetickuii Cyz OTMETII B 9TOU CBSI3H, YTO BBITIOJ-
HEHUIO ero 3a/jla4yy 110 aHaIu3y 1oAxoza cyza, paccMma-
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TPUBABIIETO J1€JI0, K HEIIPOBEPEHHBIM [I0Ka3aTeNb-
CTBaM, CIIOCOOCTBOBAJIO TO, YTO Cy/ 3€eMJIM yKasal
MOTHBBI, KOTOPHIMHU OH PYKOBOZCTBOBAJICS TIPU OIleH-
Ke Tpe/ICTaBIeHHBIX MY /JOKa3aTeIbCTB, YTO BOOOIIEe
CBOMCTBEHHO KOHTUHEHTAJIbHOM CHCTeMa IIpaBa.

(ii) Hanmuyue 1 3HAYUMOCTD MHBIX
JO0KasaTeJbCTB BUHOBHOCTH

151. EBpometickuii CyZ HAalIOMUHAET, YTO Cy/ 3€M-
JIW, KaK MmokasaHo Bhimie (cMm. §§ 143-144 HacTosIe-
ro [TocTaHOB/IEHUA), UMENT B CBOEM PaCHOPSKEHUU
Takke MHble KOCBEHHBIE /J0Ka3aTelbCTBa BUHOBHOCTHU
Y IOKA3aHUA C YYXKUX CJIOB, KOTOPbIE TIOATBEPIKAAIN
TOKasaHusd, nonaydeHHsle oT O. u P.

(iii) IIpomeccyaysbHBIE MEDHI,
HampaBJeHHBIe HAa KOMIIEHCAIUIO
OTCYTCTBUS BO3MOXHOCTH HAaNMPAMYIO
3aZlaTh CBUJETEJIbHUIIAM BOMPOCH B XOZe€
MepeKpPeCTHOTO A0IpPOCa B CyZe

152. EBpomeiickuii Cys 3amMedaer, 4YTO Y 3aABUTE-
JI1 IMeslach BO3MOXKHOCTD U3JI0XKUTh COOCTBEHHYIO
BepCUI0 COOBITHI, Tpou3onieamux 3 pespana 2007 .,
Y TTOZIBEPTHYTh COMHEHUIO HAJ€KHOCTb CBU/ETEb-
HUII, TUYHOCTb KOTOPHIX ObLTIa €My U3BECTHA, B TOM
Yuciie 3a/laBas BOIIPOCHI B X07le TePEKPECTHOT'O AOIPO-
ca IPyrux CBUAETENEH, aBABIIUX TOKA3aHUSA C IYKUX
CJIOB B XOjle CyZeOHOr0o pa3bupaTebCTBa IO ero Aey.

153. Ognaxo EBpometickuii Cyz obpamjaer BHUMA-
HUe Ha TO, YTO Y 3adBUTEJA He ObLIO BO3MOXKHOCTU
33/,aTh BONPOCH cBuZeTenbHULlaM O. U P. KOCBEHHO,
HampuMep, B MUCbMeHHON ¢popMme. Kpome Toro, Ha
CTaZIu¥ MpeIBaPUTEIFHOTO paccjieloBaHUs HU 3asBU-
TeJI0, HU €ro 3allUTHUKY He ObUIO MpeZoCTaBIeHO
BO3MOXXHOCTH ZIOTIPOCUTH CBUZIETETHHMUII.

154. B sTom koHTekcTe EBponetickuii Cyz yKashl-
BaeT Ha pacXoXXJeHUe MO3UIUN CTOPOH II0 BOIIPOCY
0 TOM, COOTBETCTBOBAJ JIU BHYTPUTOCYZApCTBEH-
HOMY 3aKOHOZIaTeIbCTBY OTKa3 Ha3HAYUTh 3aABUTEIIO
3alIUTHUKA U MTO3BOJIUTD 3ANUTHUKY IIPUCYTCTBOBATh
[IpU JOIIpOCe CBUZETENbHULL C/IeZICTBEHHBIM CyAbel.
EBpomnetickuii CyZ mosaraet, 4To JJd Ijesell HacTodA-
Iero pasbupaTenbCcTBa OTCYTCTByeT HEOOXOANMOCTD
B dopmynmpoBanuu EBponetickum CyZoM UTOTOBOM
MO3UINY 110 AaHHOMY Bompocy. EBpomnetickuii Cyz
HamOMUHAET, YTO MPU PACCMOTPEHUM KATOOBI Ha
HapyleHHe cTaTbyl 6 KOHBeHIIUY ero 3aZja4a COCTOUT
He B IPOBepKe COOTBETCTBHUA JeUCTBUI CYAOB CTpa-
HBl BHYTPUTOCYZAapCTBEHHOMY 3aKOHOJATeNbCTBY
(cMm. ana cpaBHeHus IlocTaHoBieHue EBporeiickoro
Cyza o zeny «Illenk mportus IlIBetinapun» (Schenk
v. Switzerland) ot 12 uiona 1988 1., § 45, Series A,
N¢ 140, IToctaHoBneHue boabmoin [lanatser EBpo-
netickoro Cyza 1o zeny «fmiox npotus 'epMaHun»
(Jalloh v. Germany), »xanob6a N2 54810/00, § 94,
ECHR 2006-IX, u [loctanoBienue EBpomelickoro
Cyza 1o zeny «Xersnac mpoTuB Yemickoi Pecrybauku
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(Heglas v. Czech Republic) ot 1 mapra 2007 r., 3xajo-
6a N2 5935/02, § 84), a B olieHKe 0011[eli CIIpaBeIu-
BOCTHU CyZeOHOTO pa3buparesbCTBa C y4eTOM KOH-
KPETHBIX 0O6CTOATENBCTB /lejia, B TOM YUCIe crocoba
TTOJIy4eHUs JoKa3aTeabCcTB (CM. A1 cpaBHeHusA § 101
Hacrosiiero [TocTaHoBIeHUsT).

155. EBpomnetickuii Cyz cCYUTAET, YTO B HACTOAIIEM
Jiejie I0CTaTOYHO OTMETHUTh, UTO COIVIACHO ITOJIOXKEHU-
M 3aKOHO/IaTeNhCTBA [epMaHuK opraHbl 0OBUHEHUS
MOTJIM Ha3HAYUTh 3aABUTENIO 3al[UTHUKA (MIYHKT 3
cratbu 141 YIIK 'epMaHuy BO B3aUMOCBSA3HU C IYHK-
ToM 1 cTateu 140). 3amuTHUK OBl OB HaZeleH
IIpaBOM IIPUCYTCTBOBATh IpHU AOINpoce cBUAeTenel
CJIeZICTBEHHBIM CyAbel U, KaK MpaBUJIO, MOJYIHI OBl
yBeIOMJIEHUE O MPOBeAEeHUHN Aompoca (IIYHKTH 2 U 5
cratbu 168c YIIK l'epmanuu). OgHAKO 3THU MPOIECCy-
ajbHBlEe rapaHTuy, 3akperieHHble B YIIK I'epmannu
Y TIOJIy4UBIINe pa3BUTHe B pelienusax degepasbHoro
BepxoBHoOro cyza 'epmanuu (cM. §8 58-59 HacTos-
mero IlocTaHOBNIEeHUs), He OGBUIM TIPUMEHEHHI B flefe
3asABUTEA.

156. EBpomnelickuit Cys xoTesn Obl IOAYE€PKHYTH,
YTO, XOTS MOAMYHKT «d» MyHKTa 3 cTathy 6 KoHBeHIMH
KacaeTcs MEPEKPECTHOTO ZI0NIpoca CBU/eTeNel 00BU-
HEHMsI KOHKPETHO B paMKax CyZe6HOro pa3buparesib-
CTBa, 0COOEHHOCTHU JIOTIPOCa CBUZETENEN 0OBUHEHMUS
Ha CTaIu¥ TIPeIBAPUTEHFHOTO PacCieZlOBaHUsA UMEIOT
CylLlleCTBEHHOe 3HaYeHUe /IS CIIPaBeIUBOCTH CAMOTO
cynebHOTO pa3bupaTenbCcTBa U ZjaKe MOTYT CKOMITPO-
MEeTHPOBAaTh cyebHOe pa3bupaTeIbCTBO, €CIU KO-
YeBble CBUZIETENN HE MOTYT OBITh JOTIPOIIEHHI CYAOM
Y eCJIU BCJIEAICTBUE 3TOTO UX TIOKA3aHWS, TIOTydYeHHbIE
B XOJle TIpe/IBapUTENbHOTO pacciiefloBaHuA, IIpe/cTaB-
JIEHBI HETIOCPEJCTBEHHO B CyZIeOHOM 3acelaHuu (CM.
[t cpaBHeHUA § 104 HacTosmero ITocTaHOBIEHUS).

157. TIpu AaHHBIX 0OCTOATENBCTBAX AJIA IPUHATHUA
peleHus, 6bII0 U cyZiebHOe pa3bupaTenTbLCTBO Clipa-
BE/JIMBBIM B I1€JI0M, abCOIOTHO HEOOXOAUMO IIPO-
BEpPUTH, UCXOAWIH JIU TOCyAapCTBeHHbIE OpraHbl Ha
MOMEHT IIPOBeZIeHUSA JOTIPOca Ha CTaZuH IIpeJBaph-
TEeJILHOTO paccjieJOBaHNA U3 IPe/NIONI0KeHNA, YTO CBU-
JieTesb He OyZIeT AOTpanIMBaThCa Ha CTaUH CyAe6HOTOo
pasbuparenbcTBa. Eciiu cieZicTBEHHBIE OPTaHbl B X0/
NpeBapUTENbHOTO PaCCAeOBaHUS IPUILINA K 060-
CHOBAHHOMY BBIBOJY O TOM, YTO COOTBETCTBYIOIIETO
cBuzeTes OyZieT HEBO3MOXKHO JAOIPOCUTH B CyZe6GHOM
pazbuparesbCcTBe, BAXXHON TapaHTHel AJIA CTOPOHE
3aIIUTHI ABUIACH ObI BO3MOXXHOCTD 3a/]aTh BOMPOCH
9TOMY CBUJETENI0 BO BpeMs IIpeABapUTEIbHOIO pac-
ciefoBaHus (CM. ZJisi CpaBHEHUS YIOMHWHAaBIIEECH
Boile [locraHoBnenue EBponeiickoro Cyza mo geny
«BpOHUEHKO IIPOTUB DCTOHUU», §8 60 et seq., U yIo-
MHUHaBIIeecs BhIe [locTaHoBiIeHHe EBpomeiickoro
Cyza 1o zgeny «PocuH mpoTUB DCTOHUM», §8 57 et seq.,
B COOTBETCTBUM C KOTOPHIMU HECOBEPIIEHHOJETHUM
B pe3yJbTaTe COBepIIeHUA IpecTYIIeHU:A IPOTUB
TIOJIOBOM HETTPUKOCHOBEHHOCTH OBITO JaHO obelanue,
yTo B OyaylleM UM He OYAyT 3aJaBaTh KaKUX-THOO
BOITPOCOB T10 TIOBOZY IIPECTYTUIEHU).
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158. B aToii cBa3u EBpomeiickuii Cyz oTmeuaer,
YTO 3aBUTENb OCIIOPUJI BBIBOJ, CyZa 3€MJIU O TOM,
YTO OBIJIO HEBO3MOXKHO IMpeAyraZaTh HEIBKY CBU7E-
TeJIbHUIT Ha cyzebHoe 3acemanue. EBpomnetickuii Cyg
corJlaceH C 3asBUTEJEM B TOM, YTO CBUJETEIbHUIIBI
OBUTU ZIOTIPOIIEHEI CJIEZICTBEHHBIM CyAbEH, TIOCKONbKY
C yYE€TOM MX IUIAHUPYEMOTO BO3BpaleHus B JIaTBUIO,
M0 MHEHUIO OpPTaHOB OOBUHEHU, CYyI[eCTBOBaa
OIaCHOCThb YTPaTHl ZOKa3aTeAbCTB. DTO MOATBEPXK-
JlaeT MOTUBHUPOBKA aJ[peCOBAHHOTO CJIEACTBEHHOMY
CyAbe XoJaTalicTBa MPOKypaTyphl 0 be3oTiaraTenb-
HoM gomnpoce O. u P. ¢ nenbio moay4eHus OCTOBEP-
HBIX ITOKa3aHUM, KOTOPHIE B JaJIbHENUIIIEM MOIJIH OBITh
HCMOTb30BaHbl B cynebHOM pazbuparenbcTBe (CM.
§ 20 Hacrosiero IToctaHoBneHus). B 7aHHOM KOHTEK-
cte EBpometickuii Cyz 3aMeyaet, 4TO B COOTBETCTBUU
c myHkToM 1 ctaTeu 251 YIIK I'epmaHuy nucbMeHHBIN
MIPOTOKOJI paHee MPOBEJEHHOTO CJIe[CTBEHHBIM CY-
Zbelt IoTipoca CBU/IETeNs MOXKET OBITh 3aUMTaH B X0/
cyae6HOro pa3bupareibcTBa IpU COOMIOAEHUN MeHEe
CTPOTHUX YCJIOBUM, YeM IPOTOKOJI AOIIPOca CBUAETEN,
cocTaBJeHHBIN nonuuued (myHKT 2 ctatbu 251 YIIK
l'epmanuy, cM. § 61 HacTosmero [locTaHOBIEHN).

159. Eppomeiickuii Cys oTMeuaeT, YTO B HaCTO-
AIIeM Jiejie TOCyAapCTBEHHBIE OpraHbl 0CO3HABAJIH,
gyTO cBUAeTeabHUIB O. U P. He BBIZIBUHY/IM CPa3sy ke
00BUHEHUs B OTHOIIEHUU TIPECTYITHUKOB, 60SICh MPO-
6JIEM C ITOJTUITHEN U MECTH CO CTOPOHBI MPECTYITHUKOB.
Kpome Toro, oHU HaxoAwIKCh B [epMaHUU JIUIITHL Bpe-
MEHHO, II0Ka UX CEMbU OCTaBaIuCh B JlaTBuM, 1 4TO O.
U P. 0OBACHWIN, YTO OHU XOTEJH BEPHYTHCSI HA POAU-
HY KaK MOXKHO ckopee. [Ipu JaHHBIX 06CTOATENTHCTBAX
MTO3UIIMSA OPTaHOB OOBUHEHUSA O TOM, YTO 3TUX CBU/E-
TEeJbHULI, BEPOATHO, BIIOC/IEACTBUY HEBO3MOXKHO OyZIeT
JOIIPOCUTD B CyeOGHOM pa3bupaTeNbCTBE II0 ey, BO3-
Oy:KIeHHOMY B OTHOLIEHWU 3asgBUTENS B [epMaHUH,
TIPE/ICTABISAETC AeHCTBUTENBHO YOAUTEMHHOM.

160. HecmoTps Ha 3TO, OpraHbl OOBUHEHUs He IIpe-
JIOCTAaBWIU 3aLIUTHUKY, HAa3HAaYeHHOMY /I IIpe/CTaB-
JIEHVST UHTEPECOB 3asBUTEJIA, BO3MOXKHOCTH (KOoTOpast
Moria OBITh IIPEAOCTaBIEHA 3aBUTEIIO B COOTBETCTBUU
C TIOJIOXKEHUSMU BHYTPUTOCYZaPCTBEHHOTO 3aKOHO/Ia-
TEeNBCTBA) AOIPOCUTH cBuzeTenbHUI O. 1 P. B Xo7ie mpes-
BapUTENbHOTO paccieZioBaHus. [locTymnas mofzo6HIM
06pasoMm, rocyzapcTBeHHbIE OpPTraHbl MIPUHIN Ha ceOst
TIpeicKa3yeMbIl PUCK, KOTOPHIN BIIOCIEACTBUH PeaTn30-
BaJICS, YTO HU Y OOBUHSAEMOTO, HU ¥ €T0 3allIUTHUKA He
OyZeT BO3MOXKHOCTH AonpocuTh O. 1 P. HY Ha OJJHOM cTa-
VY TIPOU3BOACTBA (CM. AJIs1 CpPAaBHEHHUSA OTHOCHUTETHHO
BAKHOCTH MIPUCYTCTBUS 3aIIUTHUKA Ha ZIOIPOCE CBU/E-
Tesiell 0OBUHEHNS, TPOBOAMMOM CJIEACTBEHHBIM CYAbEH,
yroMuHasIeecs Beiile [ToctaHoBneHue EBpomneiickoro
Cyza no geny «XtoMmMep npotuB ['epmanum», §§ 43 u 48).

(iv) OmeHKa cnpaBeAIMBOCTU CyAeOHOTO
pazbupaTenbCcTBa B I[€JOM

161. OueHnBas CpaBeAIUBOCTD CyZeOHOTo pa3bu-
partenbCcTBa B 1iesioM, EBporneiickuii Cyz yITeT MMeBIIIH-

ecsl ypaBHOBEIIUBAIOIIHE GAKTOPHI, PACCMATPUBAEMBIE
B COBOKYITHOCTH B CBeTe BbIBoia EBporeiickoro Cyza
0 ToM, uTo Toka3zanus O. u P. umenu «pelaroniee» 3Ha-
YeHHe MPU BHIHECEHUU 3asBUTENI0 0OBUHUTETHHOTO
npurosopa (cM. § 144 Hacrosimero [TocTaHOBIEHMsT).

162. EBpomnetickuii Cys oTmMeuaeT, 4YTO B pacIo-
PSKEHUHU CyJa, pacCMaTPUBABIIETO JIeJI0, UMETNCH
JOTIOJIHUTeNbHbIe UHKPUMUHUPYIOIIYE 3asdBUTe-
JIS I0Ka3aTeJbCTBA B OTHONIEHUM TIPECTYIIEHUA,
B COBEPIIIEHUH KOTOPOTO OH ObLT MPU3HAaH BUHOBHBIM.
Oznako EBpomneiickuit Cys KOHCTaTUPYeET, UTO He
OBLIO MPUHATO MOYTH HUKAKKUX MeP /1T KOMITEHCAIIUN
OTCYTCTBUS BO3MOXXHOCTU HaMpPAMYIO 3aZaTh BOIIPO-
CBHI CBUZETEIbHUIIAM B X0/le TIEPEKPECTHOTO JoIIpoca
Ha cTaguu cyAebHoro pasbupareabcTBa. [10 MHEHHIO
EBpormelickoro Cyza, mpefocTaBieHe 0OBUHIEMO-
MYy BO3MOXXHOCTH JOMPOCUTD KJIFOYEBOTO CBUJETENS
0OBUHEHWUS O KpaliHell Mepe B X0O/ie TpeABapUTEb-
HOTO pacciefoBaHus u OyAy4u MpeAcTaBIeHHBIM
3aITUTHUKOM SIBJIAETCS BaXKHEUIIEN MPOIeCCyaTbHON
rapaHTuel, obecneynBarolell mpaBa 0OBUHAEMOT0 Ha
3aIIUTY, ¥ OTCYTCTBUE 3TOMN rapaHTHUM fABJIAETCA 3HA-
YUMBIM (GAaKTOPOM IIPU OLIEHKE CIIPaBeAJUBOCTU pPas-
O6upaTeNTbCTBA B IIEJIOM B COOTBETCTBUM C MTyHKTOM 1
Y IOATIYHKTOM «d» IyHKTa 3 cTtaThu 6 KoHBeHIMN.

163. [leificTBUTENbHO CyZ, pacCMaTpUBaBIINU
[leJI0, BHUMATEJIbHO MOJOIIEN K OlleHKe HaZIeXKHOCTU
HeABUBIINXCA CBUZAETENbHUI] U JOCTOBEPHOCTU UX
IIOKa3aHUM, TeM CaMbIM IOMBITABIINCH KOMIIEHCUPO-
BaTh TOT GaKT, UYTO He OBLI IPOBeJEeH MMepeKPeCTHHIIN
JOTIPOC CBUZIETEIbHUIL, U Y 3aABUTENA MMeIach BO3-
MOXXHOCTh M3JIOKUTh COOCTBEHHYIO BEPCUIO COOBITHH,
npousomeguux B . [éTTuHreHe. OgHaKo yYUTHIBAA
Ba)KHOCTH MTOKa3aHUM eZAMHCTBEHHBIX 0UEBU/IUI] TIpe-
CTYIUIeHUS, UHKPUMUHUPOBAHHOTO 3asBUTEJIIO, TIPU-
HSATHIE YpaBHOBEIIWBAIOI[KE Mephl ObIM HeJOCTa-
TOYHBIMHY /IJIST TOTO, YTOOBI MOXXHO OBIIO BHITIOHUTD
CIIpaBeJJIUBYIO U HaZJIeXKAIIYI0 OIIeHKY Ha/leXKHOCTU
HeNpOBepPeHHBIX 0Ka3aTeNbCTB.

164. EBpomnetickuii Cys NIPUXOAUT K BEIBOAY, UTO
IIPY JAHHBIX OOCTOSATENBCTBAX OTCYTCTBUE Y 3asSBUTE-
JiT BO3MOXXHOCTHU JOMPOCUTDH HENOCPeACTBEHHO WIN
orocpeZioBaHHO cBuAeTenbHull O. u P. Ha 110607 cTa-
[VY TIPOU3BOZCTBA 10 JIeJTy Aelaio HeclpaBeAaruBhIM
BCé cyZiebHOe pa3bupaTebCTBO B I[ETOM.

165. CooTBeTCTBEHHO, UMEJI0 MeCTO Hapylile-
HYe TMyHKTa 1 ¥ nmoAnyHKTa «d» myHKTa 3 cTtaThu 6
KonBeH1nu.

II. MIPUMEHEHUWE CTATBbU 41 KOHBEHIINU

166. Ctatbsa 41 KoHBEeHIIWHU IJIACUT:

«Ecu EBporetickuii Cy/ 00bsBIAET, YTO UMEJIO MECTO
HapymeHue KoHBeHIuu wiu [IpOTOKOJIOB K HEH,
a BHyTpeHHee IpaBo Bricokoil JloroBapuBaroriencs
CTOpOHH! ZI0TTyCKaeT BO3MOXKHOCTH JIUIIb YacTHUY-
HOTO YCTPaHEHUS MOCAEACTBUIN 3TOTO HapyIIeHNUs,
Espometickuit Cyz, B ciydyae HEOOXOAUMOCTH, TIPU-
Cy’KJjaeT CIpaBeJINBYI0 KOMIIEHCAIUIO ITOTepIieB-
et cTopoHe».
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167. 3asBUTENb He IpeCTaBII TpeOOBAHMM O BhI-
IiaTe CIpaBeAJUBOM KOMIIEHCAIMU B OObSICHEHUAX
oT 25 nroHA 2013 I., B KOTOPBIX OH OTBeYasl Ha 3aMe-
YaHWs BiacTel 'epMaHuM, Ipe/CTaBIeHHBIE HA pac-
cMmoTtpenue [Manatel EBpometickoro Cyza. B dopmyis-
pe KaJo0Bl U B pa3bupaTesbCTBe 110 ey B Bosbioit
[TanaTte EBpometickoro Cyga 3asgBuUTeNb TpeboBasl
BeImIaTel 30000 eBpo B KauecTBe KOMIIEHCALIUU
1 10000 eBpo B Bo3MeleHUE CyZeOHBIX PacxogoB
Y U3/IEPKEK, HE YTOYHUB CBOU TPeOOBaHMSA U He TIpeJi-
CTaBUB IIOATBEPKAAIOUINX JOKYMEHTOB.

168. Biactu I'epmaHuy He MpeACTaBUWIN KOMMEH-
TapueB 10 BOIPOCY O CIIpaBearBOlN KOMIIEHCalUuu
B paMKax pa3buparenbcTBa B EBpormeiickom Cyze.

169. B cooTBeTCcTBUM ¢ NYHKTOM 2 mpasuia 60
PernamenTa Cyza 3aABUTENb JOKEeH NIPeOCTaBUTh
MopOOHEINA MepevyeHb BCeX CBOUX TpebOBaHUU MO
MYHKTaM C IPUWIOXKEHHEM JIIOOBIX COOTBETCTBYIOIINX
IO TBEPXAIOUINX JOKYMEHTOB B CPOK, YCTaHOBJIEH-
HBIU /I TOIaY¥ 0OBSICHEHUI 3asBUTEIA TIO CYIIECTBY
nena. Ecnu 3asaBUTeNb He BBHIIONHAET 3TH TpeOoBaHMs,
EBpomnelickuil Cyz BIlpaBe OTKa3aTh B YAOBJIETBOpe-
HUU TpeOOBaHUSA MOTHOCTHIO WM YaCTHYHO (ITyHKT 3
npasuia 60 u mpasuio 71 PernamenTa Cyza). B muce-
Me, JatupoBaHHoM 15 mas 2013 r., EBponetickuii Cya
obpaTwI BHIMaHUe 3afBUTENSI HA TOT GAKT, YTO 3TU
Tpe6OBaHUA PUMEHSINCEH JaXe B CIyJae, eCliy OH
yKasas cBoe TpebOBaHUE OTHOCUTETHHO CIIPaBe/JIu-
BOI KOMIeHcauuu Ha Gosiee paHHEH CTaZuu MIPOU3-
BOZICTBA IO JIeJTy.

170. EBponetickuii Cyz OTMeYaeT, 4To B Xoze pa3bu-
paresbeTBa 1o fieny B [Tamate EBpornetickoro Cyza 3as8u-
TeJIb He TIPeCTaBWI TPeOOBAHUI O CIIPABEIIUBOM KOM-
MEHCALIUY C IPWIOXKEeHNEM JTIOOBIX MOATBEPKAAOIINX
JIOKyMEHTOB B YCTAHOBJIEHHBIN CPOK. 3aABUTENb, KOTO-
poMy 6bUIa OKa3aHa IOpPHANYECcKas ITOMOIIb B paMKax
pasbuparenbcTBa B EBporetickom Cyzie, TakoKe He TIPeio-
CTaBWJI HOBBIX YTOYHEHHBIX TPEOOBAHMIA C TPUIOKEHU-
€M HeoOXOZIMMBIX ZIOKYMEHTOB B IOATBEPKJeHue cyzneb-
HBIX PACXO/IOB U U3ZIEPKeEK, TOHECEHHBIX B X0/le pa3bu-
paTenbcTBa Jlenia B bosbiolt ITanare. EBponetickuit Cyz,
yuuTHIBasA nojoxeHus npaswia 60 Permamenta Cyza,
OTKa3bIBaeT B IPUCYK/EHUU CIIpaBeIMBON KOMIIeH a-
L[MM Ha OCHOBaHUU cTaTby 41 KoHBeHIMM.

Ha ocHOBaHMM BbILIEHU3/I0KEHHOTO Cy,l[:

1) nocmaHoswn eBATBHIO FOJI0CAMU «33» IIPU BOCh-
MU — «[IPOTUB», YTO MeJIO MeCTO HapyIlleHUe ITyHKTa 1
Y IoAITyHKTa «d» ImyHKTa 3 craThyl 6 KoHBEHINY;

2) OMKAOHUN eUHOTIACHO TpebOBaHUS 3asIBUTE-
JIA 0 BBIILIATE CIIPaBeJINBOM KOMIIEHCAIIHUH.

CoBepllleHO Ha aHIVIMMCKOM U ppaHITy3CKOM SI3bI-
Kax, IlepeZlaHo CTOpPOHaM Ha OTKPBITOM CIylIaHUU
Bo /IBopuie npaB 4enoBeka 15 fgexkabps 2015 1.

Jlopenc SPJIN
Opuckoncyner Cyza

Jun IITTXJIBMAHH
[IpeacenaTens
Bosnbinoii [TanaTer Cyza
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B cooTBeTCTBUHU € YHKTOM 2 cTaThbu 45 KOoHBeH-
LVY U NyHKTOM 2 npasuina 74 Pernamenta Cyza
K HacToAueMy [IoCTaHOBJIEHUIO IIPUIAraloTCs CIeay-
oll[Vie OTAe/NbHbIe MHEeHUS:

(a) coBMecTHOe coBIlazarplnee ocoboe MHEHUE
cyzelt Juna lllnuismanHa, VMmnae Kapakam, Asgpa-
ma I1Taiio u Xenen Kesiep;

(b) coBMmecTHOe HecoBmazarmee ocoboe MHe-
Hue cyzeit [TauBu Xupsend, /lparomioba I[TomoBuua,
Kpuctunsl Ilapaanoc, Aurenuku Hyccbeprep, ITora
Maxonu, druantoca Kypuca;

(c) HecoBmazawiiee 0ocoboe MHEHHE CYAbH Mona
®puapuka Kbénbpo.

COBMECTHOE COBITAJIAIOIIEE OCOBOE
MHEHUE CYZIEM IMHA IIITUJIBMAHHA,
UILNJIb KAPAKAIII, AH/IPAIIIA IIIAKO
Y XEJIEH KEJIJIEP

1. MBI cornacHbl ¢ MHeHHEM OOJIBINIMHCTBA CyAeH
B YacCTH, Kacamwleiica ycTaHOBJIeHUs Hapylle-
HUA nyHKTa 1 ¥ noAmyHKTa «d» myHKTa 3 cTaThu 6
KouBennuu. OfHaKo y Hac eCTb HEKOTOpHIE Ola-
CeHUs, YTO pa3bsAcHEeHUEe, KOTOpOoe OOJMbITUHCTBO
cyneut manu [loctaHoBnenuto bosbimo# [TamaTe mo
neny «Anb-XaBalia u Taxupu npotuB CoeIUHEHHOI'O
KoponeBcTBa» (xamober NeN2 26766,/05 u 22228/06,
ECHR 2011), npuBefeT K ocnabnenuio GpyHAaMeH-
TaJbHOM POJIM IpaBa Ha 3alluTy.

2. Ipexze BCero Mbl JOKHBE OOBSICHUTD HAIly
00€eCITOKOEHHOCTh 10 ITOBOAY HOBOT'O MOAX0/A K IIPH-
MEHEHUIO TPEXCTYIIEHYATOTO TECTa, BHIPAbOTaHHOTO
B ynmoMuHaBIiemcs Boitie [ToctaHoBieHuu bosbiioi
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBaia
u Taxupu npotuB CoepuHeHHOTO KoposneBcTBa» (pas-
Jen 1), a 3aTeM MBI BbIZIEIUM HEKOTOPbIE KPUTUYECKHEe
TOYKM B IPUMEHEHUHU 3TUX IIPUHIVIIOB B HACTOAIEM
nene (paszen II).

3. KirtoueBoii BoITpoc, JIeXKalluii B OCHOBE HaCTOsIIIe-
T'O /IeJia, COCTOUT B TOM, B KaKUX Iipezienax EBponeiickuii
CyZ MOXKeT IPUMEHSATb KPUTEPUH TPEXCTYIIEHIATOTO
TI0AX0ZIa B Pa3/IMYHOM IOPSAZKE, Y BeZIeT I OTCYyTCTBUE
BECKHX OCHOBAHMM /JIsT HEABKU CBUETENA adsmomd-
muuecku® K HapyIIeHUIO MyHKTa 1 ¥ MOATIYHKTa «d»
myHkTa 3 cratbu 6 KOHBEHIMY WU e OCTaIbHBIE CTY-
IIEHU TeCTa TAKKe JOJDKHBI OBITh IIPOM/IEHBI.

4. Bo-nepBriX, EBpomneiickuii Cys pas3bACHUI,
YTO OTCYTCTBHE BECKUX OCHOBAHWI /i1 HEIBKU CBU-
JeTeslsl HE BeJleT agmomamuuecku K HapyIIeHUIO
nyHkTa 1 ctaTthu 6 KouBenuuu (cM. § 113 HacTosa-
mero [locranoBneHus). Bo-BTopeix, EBponeiickuit
CyZ paccMoTpesn BOIPOC O TOM, JOJIKeH JIM OH olle-

! 31ech U laJiee TEKCT BIZIE/IEH aBTOPAMK 0COOBIX MHEHUI (npumeu.
pedakmopa).



JENTO «IMAYAIMBUIN (SCHATSCHASCHWILI) IPOTUB 'EPMAHUUN »

HUBATh YPAaBHOBEIIUBAIOIIME PaKTOPH AaXKeE B CIIY-
Yyasax, Korja HesACHO, SBJISIOTCA JIU II0Ka3aHUs TaKOro
CBUZIETENA €AUHCTBEHHBIM WM PENIAIIUM OCHO-
BaHUEM /[IJi BEIHECEHUS TIOACYANMOMY OOBUHUTED-
Horo npuroBopa. EBpomneiickuii Cyz yTBEPAUTETHHO
OTBETWJ Ha IAHHBIN BOTIPOC, MPU3HAB TAKYIO OIEHKY
HeoOXOAMMOM [JIT YCTAHOBIEHUS CIPaBeAJIMBOCTH
pasbuparenbcTBa B esoM (cM. § 116 HacTosIIero
[ToctanosneHust). Ilo mHeHuto EBpornetickoro Cyza,
BCe TPH CTYIIEHU TeCTa B3AUMOCBA3aHbI, ¥ CIIPaBeJIH-
BOCTh pa30bMpaTeTbCTBA JODKHA OIIEHUBATHCS B CBETE
BCeX YKa3aHHBIX kKpuTepueB (cm. § 118 HacTosAmero
[TocTaHOBIEHHUA).

5. MBI 0TYaCTH He COTJIACHBI C 3TUM Pa3bsCHEHUEM.
MBI UCXOAUM U3 TIPEATIONOKEHHS, YTO IENbI0 TPEXCTY-
TIeHYaToro TecTa fena Anb-XaBaiisa u Taxupu siBisgeTcs
MIO/[Be/IeHe OCHOBHI TIOZ IIPOBEPKY CIPaBeINBOCTH
B IIEJIOM B CUTYaIIUAX, B KOTOPbIX 0OBUHSEMBIN HE MOT
JIUYHO JOMPOCUTH CBUZETENEH, HO TOKa3aHUs CBU-
JeTeseli BCé paBHO ObUIM MCIIOJb30BaHBI B KAUeCTBe
JI0Ka3aTeIhCTB BUHOBHOCTH.

6. MBI IOHUMAaeM TpU CTYIEHU, ONTMCAHHBIE B YIIO-
MUHaBlIeMcs Buinle I[TocTaHoBIeHUH bosbmoi I1a-
natel EBponeiickoro Cyza 1o geny «Anb-XaBais u
Taxupu npotusB CoeauHeHHOTO KOoposeBcTBa», Kak
TPU HE3aBUCHUMBIX, XOTS U CBI3aHHBIX APYT C IPYTOM
mara. Mel mpefgmowin 6b1, 4To6b1 EBpomnetickuii Cyz
KOHCTaTHpPOBaJ, YTO HeOOOCHOBaHHAs HeSIBKA CBU-
ZeTessa mpejcTaBiaaeT coboit HapylleHrue MyHKTa 1
¥ MOANYHKTa «d» myHkTa 3 cratbu 6 KoHBeHIuu
B TOI Mepe, B KOTOpPOI IOKa3aHUA 3TOTO CBUJETeNA
MPeJICTABIISIOT KaKylo-T1Mb0 BaXKHOCTD IS CyZieOHOTO
pasbupaTenbCTBa, AaXKe €CIU MTOKa3aHUs CBUAETENA
He OBUTM €IMHCTBEHHBIM WM PEIIaloNUM OCHOBA-
HUEM /I BHIHECEHUA 3asgBUTENI0 0OBUHUTEIHHOTO
npurosopa. Jpyrumu cjioBaMH, ecjlu TocyJapCcTBeH-
HBle OpTaHBl He yKa3ajlu BECKHE OCHOBAHWSA AJs
HesABKM cBuzetessa, EBpomnelickomy Cyay HeT He0O-
XOZAMMOCTH PacCMaTPUBATh BTOPYIO U TPETHIO CTY-
neHu TecTa fena Anb-XaBaisa u Taxupu. JlaHHBIN
MOAXOZ paHee yKe OBLI MpuMeHeH EBpomelicKuM
Cyznowm B ero ITocTaHOBIEHUSX TIO fiesiaM «['abpuensH
npotuB Apmenuun» ((Gabrielyan v. Armenia) ot
10 ampena 2012 1., sxkanoba N2 8088/05, §§ 77 u 84),
«PyngHudeHko nmpoTtuB YKpauusl» ((Rudnichenko v.
Ukraine) ot 11 utona 2013 r., xxanoba N2 2775/07,
8§ 105-110), «Hukonuumac mpoTuB ['penuu»
((Nikolitsas v. Greece) ot 3 urong 2014 r., xkaJo-
6a N2 63117/09, § 35) u «Kapniok u pyrue IpoTUB
Ykpaunsl» ((Karpyuk and Others v. Ukraine) ot 6 okTs-
6ps 2015 r., xamobbr N2N2 305832/04 u 32152/04,
§ 108, He BCTYIWIO B CWJIy HA MOMEHT COCTaBJIeHUS
HacTosImero ocoboro Muenus'). Hampumep, B yio-
MuHaBIIeMcs Boine [TocraHoBieHun EBporeiickoro
Cyzna mo geny «PymiHUYeHKO NPOTHUB YKPauHBI»
EBpometickuit Cy yCTaHOBWI HapylleHUe TI0 pPe3yilb-
TaTaM M3y4eHUs JIUIIb MePBOM YaCTU TECTA, ICHBIM

L Berynwro B cuity 6 siuBaps 2016 . (npumeu. pedakmopa).

00pa3oM OTMETHUB CJeAyIoliee: «BhIIen3nI0KeHHbIE
coobpaxeHus Mo3BoJIAIT EBpomeiickomy Cyay cie-
JlaThb BBIBOJ, YTO OTCYTCTBOBAJU OCHOBAHUSA, He
rOBOpA VK€ 0 BECKUX OCHOBAHWSAX, /IJI OTpaHUYe-
HUA IpaBa 3aABUTeJd Ha JOIpoc cBUjeTend... [Ipu
JaHHBIX o6cTosATenbcTBax EBponelickuii Cys He cUu-
TaeT HeOOXOJUMBIM MEPEXOJUTH KO BTOPOH YacTu
TecTa...» (cM. § 109, B TOM Ke KjIIOYe CM., HallpUMep,
[Tocranosnenue Espornetickoro Cyza no geny «CynauH
npotuB Poccutickoit Pegeparium» (Suldin v. Russia) ot
16 okTa6ps 2014 r., :xamoba N2 20077,/04, § 58).

B apyrux zgenax MoOAXO[ MpeACTaBASeTCd MeHee
SCHBIM, HO, 10 KpaiiHell Mepe, chopMHUpOBaIaCh
TeHAEHIUS K MPU3HAHUI0 He0OOOCHOBAHHOW HeAB-
KU OCHOBHOTO CBHeTesd HapylleHrueM KoHBeHIUU
(cM. IToctanosinenue EBpomneiickoro Cyza mo geny
«XoZmopKoBCcKuM u JlebegeB mpoTuB Poccuiickoi
®enepanuu» (Khodorkovskiy and Lebedev v. Russia)
or 25 mrwoag 2013 r., xxanxo6s N2N2 11082/06
u 13772/05, § 715, u IToctaHoBnenune EBpomeiicKoro
Cyza mo geny «/IxxeBat Coiican nmpotus Typium»
(Cevat Soysal v. Turkey) ot 23 centabpsa 2014 r.,
*kanoba N2 17362/03, §8 77-78).

7. MBI coxkasieeM, 4TO OOBITMHCTBO CyZleli B HACTO-
AIEeM ZleJie TIPOJOKUIN TIPOBEPKY OCTAJIBHBIX CTYIIe-
Hel TecTa Jaxke MOCJe TOro, Kak ObUIO YCTaHOBJIEHO
OTCYTCTBUE BECKUX OCHOBAHWU /i HEABKU CBUJE-
TesIbHULL. Ha Hal B3MIAZ, y CTOPOHBI 3aIIUTHL JIOKHA
ObLTa OBITH BO3MOXKHOCThH OCIHOPUTH JIIOOBIE TTOKA3a-
HUS CBUZIETEJIEH, UMEIOIIHe KaKoe-THO0 3HaYeHUE IS
cyzebHOTO pasbupatenbcTBa. Ectm BHyTpUrocyzap-
CTBEHHBIE CY/[bI HE MOTYT YKa3aTh «BECKHE OCHOBAHUS»
JJI HesIBKU CBUJETeJd, 3HaYuT, UMeJIo MecTo Hapy-
IeHue MyHKTa 1 ¥ noAnyHKTa «d» MyHKTa 3 cTaThul 6
KouBeHuuu. [Ipu JaHHBIX 0OCTOATENBCTBAX HE TOJIHKO
10 JIOTMYECKUM IIPUYNHAM, HO U B MHTepecax 3¢ dek-
TUBHOCTU paboThl EBpometickoro Cyza u mpoiieccy-
aJbHOUW 3KOHOMHUM MBI MPEATIOWIN OBl YCTAHOBUTD
HapylleHue yxe B 3Tol yacTtu [locTaHoBIEHUS.

8. B fonosHeHKE K BEIIIEU3TI0KEHHOMY MBI CYU-
TaeM HeEOOXOZMMBIM OTMETHUTH ellle CleAyIollee.
IToaxozx, BeI6panHbIll EBponeiickum Cyzom (cM.
88 123 u 124 nacTosmero IlocTaHOBJIEHUSA), CHU-
’KaeT 3HaYUMOCTh BTOPOM YaCTH TPEXCTYIEHYATOTO
TecTa (ABJIAIOCH JIU I0KA3aTENBCTBO «€AMHCTBEHHBIM
uim pemaiomuM»). CyAbd BHYTPUTOCYJapCTBEH-
HOTO CyZa B IeUCTBUTEIbHOCTU He CTaHeT Ha3bl-
BaTh IOKAa3aHUA C UY)KUX CJIOB «eIMHCTBEHHBIM WIU
pemammuM» AoKaszaTeJlbCcTBOM. HacTosdmee geno
ABJISAETCS XOPOUIUM TMPUMEPOM ITOU TPOOIEMEL.
BHyTpurocyzapcTBeHHbIe Cy/bl Ha3BalIU IOKa3aHUA
csuzietenpHun O. U P. «maligeblich», uMes B BUAY UX
pelIaromuil XxapakTep, U TeM caMbIM mpusHaau O.
U P. KJIIOYEBBIMY CBUJETENBHUIIAMU. B 3TOM OTHOIIIE-
Huu EBponetickomy Cyzy BaXXKHO B3IJIAHYTh ITOBEPX
bOpMyTUPOBKH BHYTPUIOCYAZAPCTBEHHOTO CyZa
B CBeTe BTOPOM CTyIeHU (Kak 3To cZenaHo B §8 143
u 144 Hacrosmero [locTaHoBneHus). B mpoTuBHOM
cly4yae aHHBIM MOAX0[ BeleT GpaKTUUECKH K ABYX-
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CTYIIEHYaTOMY TECTY, B COOTBETCTBUHU C KOTOPBIM
Heob6XOAUMO PAaCCMOTPETh JIUIIbh BOIIPOC O HATUIUU
BECKUX OCHOBAHUM [Jid HEABKHU CBUAETENS U JOCTA-
TOYHBIX YPaBHOBEIIHUBAIOIUX GaKTOPOB.

9. HakoHel1, MbI COTIACHEI C TEM, YTO EBpomneiickuii
Cyz momKeH BHUMATETbHO U3yYaTh BOTIPOC, TPUHSLIN
JIM BHYTPUTOCYZapCTBEHHBIE OPraHbl JOCTATOUHEIE
ypaBHOBeluBalommue Mepsl (cM. §§ 125 et seq. HacTosI-
mero [TocTaHOBIEHNA).

10. B HacrosameMm gene EBpomneiickuil Cyz mpexze
BCEro pacCMOTpes, UMENNCh JIU BECKUE OCHOBAHUS
[Uis HesiBKY cBugeTenbHuI] O. u P. Ha cyze6Hoe 3ace-
nanvie. Jlanee EBponetickuii Cyz onpeienvi, ObLTH K
MTOKa3aHUsA, JaHHbIE STUMU JBYMs CBUAETENbHUIIAMU,
eJUHCTBEHHBIM WU Pellalol[UM OCHOBaHUEM JJif
pellleHus BHYTPUTOCYAAPCTBEHHBIX CYZOB O IPU3HA-
HUY OOBUHSEMOTO BUHOBHBIM B COBEPIIIEHUH TIPECTY-
IUTeHUA. YTBEPAUTENbHO OTBETUB Ha 3TH IBA BOTIPOCA,
EBpomneiickuii Cys paccMoTpes fajiee pasjudHbIE
ypaBHOBeNTUBamwIIye GaKTOPhl, 3aKOHIUB PaCCMOTPE-
HMe OIeHKOH CIIpaBeAJUBOCTH CyAebHOro pasbupa-
TEJIbCTBA B I[€JIOM.

11. MsI coryiacHBI € BHIBOJIOM GOJIBITUHCTBA CyZEH,
cozepxamuMcs B § 140 Hactosmero [TocTaHoBIEeHMUS,
0 HaJIMYMH BECKUX OCHOBAHUM /11 HEIBKU CBU/IETEb-
autl O. u P. Ha gaHHoO# cTazuu He ObUIO HEOOXOAMMO-
CTH OIpeJeNiATh, ABJSUINCH JIU 3TU OCHOBAHUS A0CTa-
TOYHBIMU. B 1060M ciydae CyZ, paccCMaTpUBABIIUM
JieJ10, TIPEIIPUHST BCE Pa3yMHbIe YCHINS it obecre-
YeHUs y4aCTUs CBUAETENBHUI] B CyZeOHOM pa3bupa-
TEJIbCTBE.

12. MHI Bcellesio IOAIKMCEIBaeMCS 110/, BEIBOZOM
EBpometickoro Cyza, cofep:xauumcs B § 144 HacToA-
mero ITocTtaHoBIeHUsA. MBI XOTeIH ObI TOYEPKHYTb,
YTO OZHOTO JIUIIb TOTO, 4To O. u P. aBisnuch eguH-
CTBEHHBIMH OYEBUIUIIAMU COOTBETCTBYIOIIUX COOBI-
tuii, EBponetickomy Cyay 6BLIO JOCTaTOYHO /IS TOTO,
YTOOBI IPU3HATH WX TIOKA3aHUS «PeIaoIiM» JoKa3a-
TeJIbCTBOM (B 3TOU CBSA3U CM. TakXe § 8 HacTOALIEro
0cob0ro MHEHHUA).

13. [Ipexje yeM IepelTU K 3aKJIIOUYUTEIbHOU
yacTu TecTa Jejna Anb-XaBatia u Taxupu (ypaBHOBe-
muBatoIye GakTopHl), CIeyeT CIeNIaTh OFHO 3aMeyda-
HUe. B mocieHee BpeMsi Ha BHYTPUTOCYAApPCTBEHHOM
VPOBHe MIpOSBUJIaCh TeH/EHIINA K IepeHOCy Mpolieccy-
aJIbHBIX JeHCTBUM, CBOHCTBEHHRIX JJIS CTAZAUH Cyae0-
HOTO pas3bupaTeNbCTBa, Ha CTaAUIO MPEABAPUTENBHO-
r'o pacciejoBaHUsA, U IPOU3BOACTBO II0 JIeTy 3asBUTe-
JISL ABJISIETCS 3aMevaTeIbHbIM IIPUMePOM JTaHHOM TeH-
aennuu. Korga EBponetickuit Cyz caM cTaaKuBaeTcs
C 3TOU TeH/IeHI[el, Mbl BUJIUM /IB€ BO3MOXKHBIE PEAK-
nuu. C ofHOU cTopoHsl, EBpomnetickuii Cya Mor OB
NIpU3HaTh, YTO IEPEHOC IpOollecCyaTbHBIX AeHCTBUM
Ha CTaIUIO MPEJBAPUTEIHLHOTO PaccaeOBaHUSI COBED-
IIIEHHO He cooTBeTCTByeT KoHBeHInU. Ho mogo6HbIH
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nozaxo EBponetickuit Cyza otBepr. C Apyroit ctopo-
Hbl, EBpormnetickuii Cyz MOT ObI TO3BOUTD IPUHHUMATD
Takue IpolieccyaabHble Mephl Ha CTaZuu NpeJBapu-
TeJIbHOTO pacciefoBanusa. OfHako eciy EBponeiickuit
CyZ couTeT, 4TO IIEPEHOC IPOLECCYaNTbHBIX AeHUCTBUM
Ha CTaJuio IpeABapUTENbHOTO paccieZloBaHUA CO-
oTBeTCcTByeT KOHBEHIINY, OH JOJKEeH He JOIyCKar-
UM OUTOOYHOTO TOJKOBAHUA 06pa30M yKa3aTb, YTO
JOJDKHBI COOJTIOAAThCA COOTBETCTBYIOIINE TIPOIECCY-
ajbHbBle TapaHTUU. B MIpOTUBHOM cilyuae cepbe3HO
[IOZpBIBaeTCA IPaBo AOIpaluBaTh CBUAETENA B X0e
cyaebHoro pasbuparenbctBa. B [locTaHOBIEHUU
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Canzys npotuB Typuum» ((Salduz v. Turkey), sxamo-
6a N2 36391/02, § 54, ECHR 2008) EBpormetickuii Cyz
MIOAYEPKHYJ «BAXXHOCTh CTaAUU IpeABapUTEIbHOTO
paccieZioBaHus B YTOJIOBHOM pa3bupaTenabCTBe, T0-
CKOJIBKY I0KA3aTebCTBa, COOpaHHBIE HA 3TOU CTAZHH,
OTIpe/iesIAIOT TPaHUIEl OOBUHEHNS, paccMaTprUBaeMo-
T'O CYZIOM...».

14. IIpyHrMMas BO BHUMaHUE BBHIIIEU3I0XKEHHOE,
MBI BUZAVM OTIpe/ieJIeHHbIe TPYAHOCTH B HACTOSIIEM
Jesne. 3akoHoZaTenbCcTBO ['epMaHUM ycTaHaBAUBA-
eT ZIBe TapaHTUU JJIs MoJ00HOM cuTyauuu. B coot-
BETCTBUM C MyHKTOM 2 cTaTbu 168c YIIK I'epmanuu
00BUHfEMHBIN (U ero 3alUTHUK) UMEET NPaBoO MpH-
CYTCTBOBATh HA JJOIIPOCE CBUJETENA CyAbe HA CTa-
VU TIpeABapUTeNbHOTO pacciefoBaHUA. B uckiio-
YUTENbHBIX CydyasX OOBUHSIEMBIN MOXET OBITH He
JIOTYIIeH K YIaCTUIO, eCJIU €0 IIPUCYTCTBUE ITOCTaBUT
10/l YI'PO3Y MCXOJ WIU LieJqu AOINpoca, B YaCTHOCTH,
ecM C Pa3yMHOM TOYKY 3pE€HHUS MOXXHO OIacaThb-
s, 4YTO CBUJETENb He CKaXKeT MpaBJy B IPUCYTCTBUU
obBuHAeMoro (IyHKT 2 cratbu 168c¢ YIIK I'epmanuu).
Mbl coMHeBaeMcs, YTO HeJOMyIleHue 3aABUTeNd
K Y4acTHIO B IOIIpOCe B HACTOAIIEM Jlejie COOTBeT-
CTBOBaJIO TpeOOBAaHUAM HyHKTA 2 cTaThul 168c YIIK
Tepmanuu. OGBUHAEMBIH W CBUJETENbHUIIBI yiKe
OBLIM 3HAKOMBEI. B 3TOM OTHOLIEHWM HacTosAllee
JleJI0 CJIeI0Bajio OTIWYATh OT fAena «Ilecykud mpo-
tuB IlIBeitapumn» (IloctanoyseHue EBpomnelickoro
Cyza mo geny «Ilecyknu npotus lIBelinapuu»
(Pesukic v. Switzerland) ot 6 zekabps 2012 r., xxao-
6a N225088/07), B KOTOPOM Ha KOHY CTOSUIO PacKpHbl-
THEe JUYHOCTH cBuzeTend. OJHAKO ecyiy He J0MycKa-
eTcs K y9acTHIO OOBUHSEMBIN, €ro 3al[UTHUK UMeeT
IIpaBO NPUCYTCTBOBATD IIPU AOIIpOCeE.

15. Bropyro rapaHTuio ciefoBajao pacCMaTpU-
BaTh B CBeTe IepBOI. B cOOTBETCTBUU C IYHKTOM 3
cratou 141 VIIK nmpokypaTypa MOXKeT Ha3sHauYUThb
3alUTHUKA AJA IpeACTaBIeHUs HMHTEPeCcOB OOBU-
HAeMoro ['epMaHuu B nepuoj NpoOBeJeHUA pac-
crnenoBaHuAa. He3aBucHMO OT HeoIpeZeleHHOCTH
OTHOCUTEJbHO IIPaBUJIBHOTO TOJTKOBAaHUA JaHHOTO
nonoxeHusa (cMm. §8 58 et seq. u § 154 HacTosALmEero
[TocTaHOBNEeHNUA) BHYTPUTOCYAapPCTBEHHbIE CYABI He
yKa3ald MOTUBBHI, 110 KOTOPBIM CTaHJapT, yCTaHOBJIEH-
HbI cTaTbeld 141c YIIK Tepmanuy, He ObUT IPUMEHEH
K 3aABUTEJIO B HACTOAIIEM JieIe.
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16. C yueToM ocobeHHOCTeH HacTosAIIero Jena
HelpuMeHeHUe 00euX rapaHTHH, TPeAyCMOTpEH-
HBIX BHYTPUTOCYZApCTBEHHBIM 3aKOHOAATETHCTBOM,
JIOJDKHO PacCMaTPUBATHCA KaK CePbe3HBIN HEZIOCTAaTOK
[IpU IPOBe/IeHNY IIPe/iBapUTEeNIbHOIO paccieOBaHuA.
Ec/ii 3TV rapaHTUU He IPUMEHSIOTCI HEYKOCHUTEh-
HO Ha paHHUX 3Tanax IpeJBapUTEIbHOTO paccieso-
BaHUs, IPaBa, FapaHTUPOBAHHEBIE TIOAIIYHKTOM «d»
myHKTa 3 ctaThy 6 KOHBEHIIUMM Ha CTaZuK CyAe6HOTOo
pas3buparenbCTBa, MOTYT YTPATUTh aKTYaIbHOCTb.

17. Ecnu Bonpmas [Mamata EBponeiickoro Cyza
TO3BOJIAET MIPOBeJeHe 00IIIel OIleHKU CIIpaBeAIuBO-
CTU pa3bupaTeNbCTBA MPU OTCYTCTBUM BECKUX OCHO-
BaHUU Jis HEABKU CBU/ETENS, 00BEM TIpaBa Ziompa-
IIMBaTh CBUZETENEN CcylleCTBeHHO YMeHbIlaeTcss. Mbl
COIVIACHBI C TeM, YTO IIpU IPUMEeHEeHUH TpeXCTyleH4a-
TOTO TeCTa HeoOXoAuMa olpeeeHHass THOKOCTb. TeM
He MeHee MoAxoz, 6e3yCc/JIOBHO BEeAYIHI B PACCMOTpe-
HUIO HA 3aBePIIAOIIEM dTale CIIPAaBeAJUBOCTH pas-
OupaTebCTBA B I[€JIOM, HaJeJIsIeT rOCyJapCTBEHHbIE
opraHbl CJIUIIKOM ITUPOKOH CBOOOAOM yCMOTPEHUS.
[Togo6HOe MpUMEHEHHE TPEXCTYIIEHYaTOro TecTa
opa3yMeBaeT, YTO B TOU Mepe, B KOTOPOU cobIio-
ZIeHO YCJIOBUE O CIIPaBeINBOCTU pa3bupaTenbcTBa
B I[€JIOM, HET HEOOXOJUMOCTH B PaCCMOTPEHUH pa3-
JINYHBIX CTyTIeHel.

18. ViznuiiHe OCTOPOXKHBIN moAxoA EBporetickoro
Cyza takxe 3ameTeH B § 118 HacTosmero I[locra-
HOBJIeHUs. XOTS BOIIPOC O TIOPSIZIKE TPOXOXKAEHUS TPeX
CTyIIeHel TecTa B IPUHIIUIIE CTOUT Ha ITIOBECTKE JHS,
OOJBIIMHCTBO CyZel OTMETUIH, YTO «...B OTAETHHOM
clly4ae MOXKeT ObITh YMECTHBIM PacCMOTPETh BOIIPOCHI
Ka)KIOU M3 CTYyIIeHel B MTHOM TopsiaKe». MBI He yOex-
ZeHsbl B ToM, uyTo EBponeiickuii Cyz sacHO chopmymmpo-
BaJI HAaCTaBJIEeHUs JIA TOCYZaPCTBEHHBIX OPTraHOB I10
TIOBOZY HaJjiexallero npuMeHeHus Tecta Ayb-XaBaiisa
u Taxupwu.

19. MBI pa3yMHO omacaeMcs, 4YTO pa3bsCHEHUE,
koTopoe zan Epponeiickuii Cyz B HacToAlleM Jese
(koTOpoe B O6yAyIleM MOJYYUT U3BECTHOCTDb IOJ
Ha3BaHUEM «TecT IIlayalrBmim»), MOXKET ObITh KPaTKO
M3JI0KEHO OJIHUM-eIUHCTBEHHBIM BOIIPOCOM: OBLIO
JIi pa3bupaTeNbCTBO CIPaBeAJIUBHIM B IIeJIOM? DTOT
BCeOOBEMITIONUH TECT, 110 HAIlEMy MHEHUIO, HE SIBJIS-
€TCsI IIaroM B HallpaB/JIeHUH YKPeIUIeHU IIpaB, rapaH-
THPOBAHHHBIX MOANMYHKTOM «d» MyHKTa 3 cTaThu 6
KouseH1uu.

COBMECTHOE HECOBIIAZIAIOIIIEE OCOBOE
MHEHUE CY/IEH ITAUBU XUPBEJI,
JPATOJIIOBA ITIOITOBNYA, KPICTMHBI
IMAPZIAJIOC, AHT'EJIMKY HYCCBEPTEP, ITOJIA
MAXOHHMH, STUANIOCA KYPHCA

1. K coxxaneHMI0, MbI HE MOXKET COTJIaCUThCA C MHe-
HUeM OOJIBIIMHCTBA CYAEH O TOM, YTO MpaBa 3asgBUTE-

JIfl, TApAHTUPOBAHHBIE IIYHKTOM 1 Y TIOATTYHKTOM «d»
myHKTa 3 cTaTb 6 KoHBeHIMM, ObUIM HapyIIeHBI
B HaCTOALIEM JeJle.

2. M&I cpa3y XoTeau ObI OTMETUTH, YTO HAIle
pacxoXk/leHrue BO MHEHUAX C OONBITMHCTBOM CyAei
Bosbmoit [Tanatel EBpomnetickoro Cyza He CBsI3aHO
C TOBTOPEeHNEM COOTBETCTBYIOIINX IIPUHIIUIIOB, OTHO-
CHUTEIbHO KOTOPBIX MBI BCEIEJIO COTIACHBI C GOMBIIMH-
CTBOM.

3. Ilo mramemy MHeHuMw0, [locTanosieHne boib-
moi [anaTel 10 HACTOALEMY /ey MOATBepPKAAeT
MPUHIUIIE, BeIpaboTaHHble EBponetickum CygoMm
B [loctanoBnenuu Bonpmoii [Tanatel EBpomeiickoro
Cyza mo gmeny «Anb-XaBaka u Taxupu NPOTUB
Coeautenoro KoposneBcTBa» (xamobet N2Ne 26766,/05
u 22228/06, ECHR 2011). EBpomnetickuii Cyz pasb-
SICHWJI B3aUMOOTHOIIIEHUS MEXAY TPeMs CTYIeHAMU
TecTa Jlesa Anb-XaBaiif, UCIONIb3yeMOTo AJIA IPOBep-
KU COOTBETCTBHS IYHKTY 1 U MOATYHKTY «d» ITyHKTa 3
craTtby 6 KoHBeHIIMM ITPOM3BOACTBA, B paMKax KOTOPO-
r'O NIOKa3aHUsA CBUETENS OOBUHEHWS, HE SBUBIIETOC
Ha cyzebHOe 3acelaHVe U He JOTIPOIIEHHOTO B CyJe,
OBbLTH MCITIOIb30BaHbI B KAUECTBE JI0KA3aTebCTRA.

4. HeoOX0AMMOCTb B pa3bsCHEHUU, KOTOpAs CTa-
Jla OYeBH/JHOM B XoZe IOoCJeZoBaBlIero Bcies 3a
BeiHeceHUueM [loctaHoBneHusa bonpmoil [lamaTsl
EBpomnetickoro Cyza no geny «Anb-XaBaiia u Taxupu
nporuB CoeguHeHHOT0 KoposeBcTBa» GopMUpPOBaHUA
npelleeHTHOM IPaKTHUKHU I10 JejiaM, GaKTUIecKue 00-
CTOSITEJIbCTBA KOTOPHIX OTVIMYAINCH OT 0OCTOATENBCTB,
PacCMOTpPEHHBIX B fiesie «Anb-XaBada u Taxupu mpo-
TuB CoenyiHeHHOTr'0 KOposeBCcTBa», CBOAWIACE K TPEM
MOMEHTaM.

5. Bo-nepBrix, bonpmas ITanara EBpomelickoro
Cyza pa3bsiCHWIA, YTO OTCYTCTBHE BECKMX OCHOBaHUM
JUIS HeABKU CBUZETENA OOBUHEHUA caMo II0 cebe He
BeJieT K HeCIIPaBeAJIMBOCTHU CyAe6HOro pa3brpaTesns-
ctBa. OfiHaKO ZlaHHBIN GaKTOp UMeeT OueHb 6OJb-
IIoe 3HaUYeHHe, KOTOPOe HEOOXOANMO YUUTHIBATh MPU
oLleHKe 00Iell cIpaBeJIMBOCTU CyZebHOTO pa3dou-
parenbcTBa. MBI cOmIacHHL €O cHOPMYIUPOBAHHBIM
B HaCToAIIEM /iesie BEIBoZOM boubinoit ITanaTel o ToM,
YTO MpUYNHOM BbIHeceHUs I[locTaHoBieHUs Bonbiioi
[MTanaTer EBpomnetickoro Cyza mo geny «Anb-XaBans
u Taxupu nporus CoeauHeHHOro KoposescTBa»,
B KOTOPOM OH OTCTYNIMJI OT TaK Ha3blBaeMOI'O eJliH-
CTBEHHOT'O WUIM pellalollero npaBuia, 6pUI10 cTpeMiie-
HUe OTOWTHU OT NpaBWia, IPUMEHAIOIIerocsa aBToMa-
TUYeCKH, ¥ BEPHYTBCA K TPaJULIMOHHOMY paccMoTpe-
HUIO CIIPaBeZJIMBOCTY Pa3bUpaTenbCcTBa B IeyioM (CM.
§ 112 nactoamero IToctaHoBnenus). OAHAKO MOXKHO
6BUTIO OBl TOBOPUTH O CO3JaHUU HOBOT'O aBTOMATH-
4eCKH IIPUMEHSeMOro MpaBuIa, eCau Obl IPUILIOCh
MpU3HaTh Pa3bupPaTeNbCTBO HECTPABEAIUBBIM TOJIBKO
JIUIIBL IOTOMY, YTO HeABKa CBUJETENI He NMeJa IoJ,
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co0011 BeCKUX OCHOBaHUH, JJaKe eC/I HEIIPOBEPEHHbIE
[TOKa3aHus He ObUIM HU €JUHCTBEHHBIM, HM pelllao-
LIMM /I0Ka3aTeJbCTBOM WM, Zaxke OoJbllle, He UMEIN
3HaueHuda AJag ucxoza geaa (cMm. § 112 HacrTodmero
[TocTaHoBIEHU). B COOTBETCTBUH C JAHHBIM BEIBOJIOM
B MTOJABJISAIONIEM OOJNBITUHCTBE ZIeJ, PACCMOTPEHHBIX
nocye BeiHeceHUs [locTanosmenusa bonbmoii ITamaTe
EBporeiickoro Cyza 1o geny «Anb-XaBaiisa u Taxupu
npotuB CoeanHeHHOr0 KoposneBcTBa», OHOTO JUILIb
OTCYTCTBUS BECKUX OCHOBAHUM /IJIsT HEABKY CBU/ETES
00BHHEHUA OBIIO HEZOCTATOYHO 11 aBTOMAaTHUYECKO-
T'0 BBIBOJIa O HApYIIEHWH MyHKTa 1 ¥ mOAMyHKTA «d»
nyHkTa 3 crathu 6 KoHBeHIMM (pUMepHI IpelesieH-
TOB cM. B § 113 HacTosmiero [TocTaHOBIEHU).

6. BO-BTOPBIX, MBI COTJIACHBI C GOJBIIMHCTBOM
cyZeil B TOM, UTO, YUUTHIBas cTpemjeHue EBpo-
netickoro Cyzia yCTaHOBUTb, OBUIO JIU CIIPaBe/JIUBbIM
pasbupaTeabCcTBO B 1enoM, EBponetickuii Cya m0-
JKEH IIpOBEpPUTh, UMEJINCh JIU JOCTAaTOYHbIE YPABHO-
BelruBapinue GaKkTOPH TaKKe B e/laX, B KOTOPHIX
HEMpPOBepPEHHHIE CBUIETENbCKUE TIOKa3aHUA He ObUTH
HU eIMHCTBEHHBIM, HU pellal[iM OCHOBaHUEM /1
BBIHECEHUS TIOACYANMOMY OOBHHUTETBHOIO IIPUTOBO-
pa, HO UMeJU 3HaYuTeNbHBIN Bec (cM. § 116 HacTos-
mero ITocTaHOBIEHUA).

7. B-TpeTbUX, MBI CUUTAEM, YTO BOIIPOC O MOPALKE
NIPOXOXKZIEHUS TPeX CTylleHel TecTa B COOTBETCTBUU
¢ yImoMUHaBIIMMCs Beiie [ToctaHoBIeHreM Bosbioit
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBala
u Taxupu npotuB CoeauHeHHoro KopomeBcTBa»
B IPUHIMIIE CTOUT Ha MOBECTKE AHA, HECMOTPA Ha
TO Zla)Ke, YTO TP OMpeZieIEHHBIX 06CTOSTENhCTBAX
MOJKET ObITh YMECTHBIM OTKJIOHUTBHCS OT 3TOTO MOPsI/-
Ka (cM. § 118 HacTosiero [TocTaHOBIEHUS).

8. HakoHell, MBI COIVIACHBI C KPATKUM HU3JI0KEHUEM
TIPUHIUIIOB, OTHOCAIIUXCA K KQKJOM U3 TpeXx CTyleHel
TecTa Jeyia Anb-XaBaiia, B HacTosmeM [TocTaHoBIeHUT
(cMm. §8 119-131 HacTtosmero IlocTaHoOBIeHUS). DTH
TIPUHIMIIEL COZEPKaT, B YaCTHOCTH, PYKOBOZAIINE YKa-
3aHUSA 10 BOIMPOCY O MOPsAZKEe OIeHKU HeAocATaeMo-
CTH CBUJIETEJIA U XapaKTepe YCWINM, KOTOphle JOKHBI
NpeANpUHATD BHYTPUTOCYAAPCTBEHHBIE OPTaHbl A1
obecreyeHUsT KOHTAKTa CO CBUETENEM, O MOPAIKE
oTpeZie/IeHNs TOT0, ABJIAIOCH JIU J0Ka3aTelbCTBO eH-
CTBEHHBIM U PellaroIiM OCHOBAHUEM /ISl BHIHECEHUS
MTOAICYAUMOMY OOBHHUTENIBHOTO IIPUTOBOPA, U O THUIIAX
MaTepHUaIbHO-IIPAaBOBLIX U IPOLIECCyalbHBIX YPaBHOBE-
IIMBaIMX GaKTOPOB, KOTOPHIE MTO3BOJIAIOT KOMIIEH-
CHpPOBaTh TPYAHOCTH, C KOTOPBIMU CTOJKHYJIACh CTOPO-
Ha 3all[UTH B pe3yJbTaTe IPU3HAHUA HelIPOBEePEeHHBIX
CBUJIETENBbCKUX MTOKa3aHUM JOTYCTUMBIM J0Ka3aTelb-
CTBOM Ha CTaIuK CyAeOHOTO pa3bupaTeIbCTBa.

9. B TO :Xe BpeMs Hallle MHEHUEe PacXOJUTCA C MHe-
HKeM OOJBITMHCTBA B BOMPOCE TPUMEHEHUS COOTBET-
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CTBYIOIIMX IIPUHIIMAIIOB B HacTosIeM Zeje. MbI corac-
HBI C pellleHreM O0JIbIIMHCTBA CyIeli O TOM, YTO CYILIECT-
BOBAaJI BECKHE OCHOBAHMA I HEABKU CBU/ETEIbHUL]
O. u P. Ha cyzie6HOTO 3acelaHue U, KaK CIeICTBUE, 1T
TIPUHSATHA B KQUeCTBE 0KA3aTeNIbCTB MIOKa3aHUM, KOTO-
pble OHU Jia/Iy TIOJIUIIVH U CJIeICTBEHHOMY CyZbe B X07e
TIpeIBApUTENBHOTO paccieloBaHus, a TAKKE C MOTUBH-
POBKOI 3TOTO peleHus1. MBI TakKe MOXKeM COTJIACUTHCS
C BBIBOZIOM GOJIBINIMHCTBA CyZIel 0 TOM, YTO MOKa3aHUA
HesIBUBIIMXCS cBuzeTenbHUI] O. U P. ABI/INCH pelna-
IOIIUM, XOTS U He eZJUHCTBEHHBIM OCHOBAaHUEM I
BbIHECEHMsT 0OBUHUTEILHOTO IIPUIOBOPA 3asIBUTEIIO TI0
HACTOSAIIEMY Jey, TOCKoIbKy O. u P. ObUTH €IMHCTBEH-
HBIMH OUYeBU/IUIIAMU NIPECTYIUICHUA.

10. BBuzy 3TOT0 BHIBOZIA MBI CYMTaeM HeOOXOu-
MBIM PacCMOTPETh BOIIPOC O TOM, CYIIeCTBOBaIU JIU
JOCTAaTOYHbIE YPAaBHOBEIIUBAIOIINE GAKTOPHI, KOM-
TIeHCUPYIOIINE CIOKHOCTH, C KOTOPHIMU CTOJKHY/IaCh
CTOPOHA 3aIIUTHL. B oTinune oT 6OMBITUHCTBA CyAei
MBI TI0JIaTaeM, YTO B HACTOSAIIEM JleJie YPaBHOBEITHBA-
toryie GaKTOPBI OBUTH JOCTATOYHBIMU.

11. B yacTu, kacarulelcsa Ol[eHKU pasJUuYHBIX
YpaBHOBEIIHBAIOMUX (paKTOPOB, MBI COTVIACHBI C MHE-
HHEeM GOJIBIIMHCTBA O TOM, YTO Cy/ 3€MJIM BHUMa-
TeJbHBIM 00pa3oM IpoaHaIU3UPOBaI HAAEKHOCTD
HeSBUBILIUXCSA CBUZETENbHUI] U ITPAaBAMBOCTD UX MTOKA-
3aHUM, U MBI HAXOJAWM, YTO aHAINU3 ObUI BecbMa TIIa-
TeJIbHBIM.

12. Ho BoTIpeKy MHEHUIO GOMBITUHCTBA, MBI CYUTA-
€M, YTO CyZI 3€MJI IMeJI B CBOEM PaCIIOPSLKEHUY UHbBIE
OYeHb BeCKUe U HelIPOTHBOPEeUUBhIe J0Ka3aTeIbCTBa
BUHOBHOCTH 33aBUTEJISI B UHKPUMUHUPOBAHHBIX €My
MpeCTYIIEHUAX: pa3boe, COMPSIKEHHOM C BHIMOTa-
TeabCTBOM. Cpeiv 3TUX 0KA3ATENbCTB OBUT HE TOJb-
KO ITOJIHBIM OTYET O COOBITUAX, IIPeACTABIEHHBIN BY-
Ms JOIIOJHUTEIbHBIMU CBHUETENbHULIIAMU (COCeaKU
ceuzetenbuuIl E. u ux nmogpyru L.), mycth u B popme
MTOKA3aHUH C YyXKUX CJIOB. Takke BUHA 3aSBUTEISA MO/ -
TBep:KZJanaach OYeHb BECOMBIMU, IPAMBIMU U HaZeX-
HBIMHU TeXHUYECKUMHU JJ0Ka3aTeIbCTBAMU, B TOM YKCJIE
JAHHBIMY TE€0JIOKAIIUU U 3aITUCAMU JBYX TeleGOHHBIX
pPasroBOPOB, KOTOPHIE JJ0Ka3bIBAIU, YTO 3asIBUTEND
MIPUCYTCTBOBAJ B KBAPTUPE CBUJETENbHUI] B MOMEHT
COBEPIIEHUS MPECTYIJIEHUS YW CIPHITHYJ C 6aTKo-
Ha, YTOOBI ZIOTHATH OZHOIO U3 COEXKABIINX KUIbIOB.
HaxkoHel], oKa3aTeabCTBa, OTHOCAIIUECS K IIPECTY-
IJIEHUI0, coBepuieHHOMY B T. Kaccesne 14 okTabps
2006 r. 3agBUTeNIEeM U ellle OJHUM JUIIOM, B OTHO-
IIEHUHM KOTOPOTO BCe CBUZETENM Jalu IMoKa3aHusa Ha
cTaziuy cyae6HOro pa3bupaTenbCcTBa, YKa3biBaau Ha
MOPa3UTEIbHYIO CX0XKECTh JaHHOTO MPeCTYIIEHU
C IpecTyIJIeHueM, COBepIIeHHHIM B I. [€TTUHTeHe,
B YacCTH BeIOOpA JKEPTB, MECTa U CII0coba COBEPIIEHU
npectymieHusa. Kpome Toro, Mbl 0653aHBI OTMETHUTD,
YTO 3asBUTEh CaM MPU3HAJICA B X0/ie CyZiebHOTo pas-
OupaTeNbCTBa, YTO OH HAXOAWICI B KBapTUPE CBU/E-
TeJbHUIl B paccCMaTpUBaeMoe BpeMs U IIpecyiefoBasl
P., Korza Ta CIphITHY/IA ¢ 6aJKOHA, COCIABIIKCh Ha TO,
YTO OH CZieJIaJl 3TO, OllacasCh HEMPUATHOCTEMN, a TaKKe
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u3-3a mpobsieM, KOTOphIE paHee OH UMEJ C IIPOCTUTYT-
KaM¥ B aHAJIOTMYHOM cuTyanuu B I. Kaccene (cm. § 44
Hacrosiero IToctaHoBIeHUsT).

13. YTo kacaeTcsa mpoleccyaabHBIX Mep, HalpaB-
JIECHHBIX Ha KOMIIEHCALIUIO OTCYTCTBUA BO3MOKHOCTHU
IIpsIMO 33/IaTh CBUZETEbHUIIAM BOIIPOCH B X07e Tepe-
KPeCcTHOTO ZIoTIpoca Ha cTafiuu cyaebHoro pasbupa-
TENbCTBA, MBI XOTENU OBl 3aMETHUTh, YTO BHYTPUTOCY-
JapCTBEHHBIE Cy/ABI He TIpU3HaMU GaKT HeHa3HAYEHUS
3al[UTHHUKA 3aABUTENI0 HA MOMEHT JOIIpoca CBUZe-
TeJIbHUI] CJIeICTBEHHBIM CyZAbel, TPOTUBOpEeYalUM
nyHKTy 3 cratbu 141 VIIK T'epmanuy Bo B3auMOCBA3U
c nyHKTOM 1 crarbu 140, TOMKOBaHKE KOTOPHIX OBLIO
naHo PesiepabHBIM BepXOBHBIM cyZloM ['epMaHuu (cM.
88 28, 29, 57, 59 u 62 HacTosaero ITocTaHOBIEHU).
B 3TOM KOHTEKCTe MBI IPUHUMAaeM BO BHUMaHHUE 00b-
sAcHeHUe Biactel I'epmanuu (cm. § 94 HacToAmero
[TocTaHOBNEHUA) O TOM, YTO B COOTBETCTBUU C ITYHK-
ToM 5 cratbu 168c YIIK T'epmanuu cyz, paccMaTprUBaB-
LN Iesio, MOT He YBeZAOMJIATh a/[BOKaTa, Ha3HaYeHHO-
T'0 3asIBUTEJTIO, O ZIONIPOCE, €CJTM OH TI0JIarasl, 9To Iog006-
HOe yBeZIoOMJIeHHe MOIVIO IIOMeIlIaTh paccaeJ0BaHuUIO.

14. MBI coryiacHHI ¢ OOJBIIMHCTBOM CyZEH B TOM,
YTO TOPSOK MPOBeJEHUS JOTIpoca CBUeTeNel 06BHU-
HEeHUsA Ha CTaJuU NpeJBapUTEJIbHOTO pacciaeoBa-
HUS UMeeT OOJIbIoe 3HaYeHUeE IS CIIPaBeIMBOCTH
cyZne6HOTO pa3bupaTeNbCTBA U MOXKET MOBPEJUTD €,
KOT/Zla KJIIOYeBble CBUZETENU HE MOTYT OBITH ZOMPO-
IIeHbl CYyZOM, pacCMaTpUBAIOUIUM Jiejio, U JoKa3a-
TeNbCTBA, COOpaHHbIE HAa CTAAUU NPEBAPUTETHHOTO
pacciieZioBaHus, TepealoTcsl HEIoCPeCTBEHHO B CY.
Ho MBI He COTVIACHBI € GOBITUHCTBOM B YaCTH, Kaca-
IOIIelics BBIBOJIA O TOM, YTO OpPraHbl OOBUHEHWS, MTPO-
Be/is IOIIPOC CBU/IeTEIbHUIL Ha CTaIUuU IIpeiBapuTeb-
HOTO paccieloBaHuA B OTCYTCTBUE 3asABUTENA U €T0
3alIUTHUKA, AeICTBOBAIU UCXOAA U3 IIPEATION0XKEHNA,
YTO CBU/IETENbHUIIH HE MOTJIU OBITH ZIOMPOIIEHE Ha
cTazuu cye6HOro pa3buparebCTBa.

15. M5l pasgensgeM MHeHHe 3asiBUTENS O TOM, YTO
cBugeTenbHULBI O. ¥ P. GBLIN AOIPOLIEHHI CIe-
CTBEHHBIM CyAbell TOTOMY, YTO BBUAY UX IIJIAHUPO-
BaBIllerocs Bo3BpalleHus B JIaTBUIO OpraHbl 06BUHE-
HUA [IoJIaraiy, 4To CyIlecTBOBajaa ONacHOCTh yTpa-
THI UX MOKAa3aHUU B KauecTBe J0Ka3aTeabCTBa. ITO
NOATBEPKAaeT MOTUBUPOBOYHASA YaCTh X0aTaliCcTBa
MPOKYpaTypHl CIe[CTBEHHOMY CyAbe O Oe3oTiara-
tenbHOM Zompoce O. 1 P. OgHako TOT GaKT, 9YTO MOXK-
HO OBLIO Mpe/CKa3aTh, YTO CBU/IETENbHULIBI IOKUHYT
['epmaHuio BCKOpe IOCJE JOMpoca Y CleICTBEHHOTO
CyZAbU, Heslb3f, Ha Halll B3IVIAZ, IPU3HATh PaBHOILEH-
HBIM BBIBO/IY O HEBO3MOXXHOCTH JOIPOCUTD UX JIUYHO
B X0/Ie TIOCJIeYIOIIEro cyZe6HOro pa3bupaTenbCTsa,
110 KpaiHell Mepe, C UCIOIb30BaHUEM BHIEOCBA3H.
CBUETETLHUITEI COOUPANHCH YeXAaTh B FOCYAapCTBO
(JTaTBUIO), KOTOpPOE OBUIO CBSI3aHO MEXAYHAPOAHBIMU
JoroBopaMu 06 OKaszaHUU BiacTAM [epMaHuU B3a-
WMHOM MOMOIIY 10 YTOJIOBHLEIM /ZieJlaM, B TOM 4ucje
myTeM obecredeHus MOTyYeHNs CBUIETENBCKUX TTOKa-
3aHUM ¢ “CIoMb30BaHUeM BUe0ocBsa3u. Haima mo3unms

MIOATBEPKAAETCSA TaKKe 3aMedyaHreM caMoro 3asBUTe-
Jifl, TI0 CJIOBAM KOTOPOTrO, OH IIpeAIoJara, YTo y Hero
OyJeT BO3MOKHOCTb 33/]aTh CBUJETEIbHUIIAM BOIIPO-
CHI B XO7le ITlepeKPeCcTHOr'o J0Ipoca B Cy/ie, BCIeACTBIE
Yero y Hero He ObUIO IPUYMH MPOCUTh O TOBTOPEHUU
CleACTBEHHBIM CyZIOM J0Ilpoca CBUAeTeNbHUIL (CM.
§ 82 Hactosiiero ITocTaHOBIEHHUST).

16. B kauecTBe 3aKJII0YeHUS MBI XOTeH ObI COTvIa-
CHUTBCA ¢ GOBITMHCTBOM Cy/Ziel B TOM, YTO TIPeOCTaB-
JieHue 0OBUHIEMOMY BO3MOXHOCTHU ZOMPOCUTH KJTIO-
YeBBIX CBUJETENEN 0OBUHEHUA, IO KpaliHel Mepe, Ha
CTauy IpeJBapUTEIbHOTO pacciaefloBaHUSA U Yepe3
3alIUTHUKA, IpeJCcTaBisaeT cob0i BaXkHYIO Ipolec-
CyaJIbHYIO TapaHTHIO, OTCYTCTBHE KOTOPOU ABJAETCA
BaKHBIM apryMeHTOM IIPU OIleHKe OOIIel cripaBeiv-
BOCTHU pa3bUpaTebCTBa B COOTBETCTBUM C IIYHKTOM 1
U MMOANTYHKTOM «d» MyHKTa 3 cTaTbu 6 KOHBEHITUH.
HecMoTps Ha 3TO, MpUHUMAs BO BHUMaHue 06CTOs-
TeJIbCTBA HACTOALIETO Jeja, UMeJIUuch APyrue cy-
LIeCTBEHHbIe TapaHTHUH, I03BOJIAOLIME CyLy, paccMa-
TpPHUBAIOLIEMY JeTy, HaJIeXKalluM 00pa3oM OLIeHUTh
HaZIe>XKHOCTD JI0Ka3aTeIbCTB, IIpe/ICTaBIeHHbIX Ha ero
paccMoTpeHue. B 4acTHOCTH, CyIIecTBOBaId OYeHb
BeCKMe U HeIPOTUBOPEUYMBEIE [0Ka3aTelbCTBA BUHO-
BHOCTHU 3asIBUTEJIA B COBEPLUIEHNU NHKPUMUHUPOBAH-
Horo eMy mpecTyiieHusa. Kpome Toro, cyz, paccma-
TPUBAIOIINIA ZIeJI0, 0000 TIATETHHO U BHUMATEIHHO
[IpOaHAIU3UPOBAJ Ha/IeXKHOCTh HEABUBILINXCS CBUAE-
TeJIbHUIL ¥ IPaBAUBOCTDb UX IOKa3aHU. [Ipy ZaHHBIX
00CTOATENHCTBAX OTCYTCTBHUE Y 3aABUTENA HA KAaKOH-
6o cTaguy pa3dbupaTesbCTBa BO3MOXKHOCTHU JIOTIPO-
CUTB JINYHO WIU IOCPEACTBOM APYIUX JIUI] CBUeTenei
O. u P., Ha Haw B3MVIAJ, He Jeaj0 HeCpaBeAJIuBbIM
pa3bUpaTenbCTBO B IIETOM.

HECOBITAJAIOIIIEE OCOBOE MHEHUE
CYIbU MMIOHA ®PUJIPUKA KbEJIEPO

1. Y MeHs ecThb onpefeeHHble COMHEHUSI OTHO-
CUTENbHO Pa3bACHEHUA IpenefeHTHON MPaKTUKHU
EBpormetickoro Cyza, gaHnHoro Bosnbioit [TamaToi,
U TPeX KPUTEPUEB, BEIPAOOTAHHBIX B [I0CTAaHOBIEHUHU
Bonbimo# [TanaTer EBpomnetickoro Cyza 1mo geny «Ab-
XaBaiia u Taxupu npotus CoeanHeHHOTO Koposes-
cTBa» (kamobsr NeN2 26766/05 u 22228/06, ECHR
2011). Kpome Toro, s He coryiiaceH ¢ MHeHUEM bosib-
mo#t [Tanatel EBponefickoro Cyza mo HacTosAeMy
Jlesry, I03TOMY T'0JIOCOBaJl IIPOTUB YCTAHOBJIEHUA
HapyuieHusa nyHkTa 1 cratbu 6 KoHBeHuu. Huxe
s BKpaTIile 06BACHIO CBOIO TOYKY 3PEHUIO TI0 060UM
yKa3aHHBIM BOIIPOCaM.

2. TlocnefoBaTeNbHOCTD MpelleleHTHON IIpaKTH-
ku EBpomneiickoro Cyza o4eHb BaXKHa JI MOAAED-
YKaHUA aBTOPUTETA U JIlerMTUMHOCTU EBpomeiickoro
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Cyza, a Takxke 15 cobmrogeHns KOHBEHIIUM U TTPU-
MeHEeHUS IpelleIeHTHON MpaKTUKU EBpOIelicKoro
CyZa BHYTpPUTrOCYZAapCTBEHHBIMM OpraHaMH.
EBpometickuii Cyz He Z0DKeH OTKJIOHATHCSI HE00O-
CHOBaHHO OT IIpele/IeHTOB, YCTaHOBJIEHHBIX I10 IIpe-
asigyimuM genam (cMm. [ToctanoBneHue Bosbinoi
[Manater EBpometickoro Cyza mo geny «Mwukaimaed
npotuB ManabThi» (Micallef v. Malta), xano-
6a N2 17056/06, § 81, ECHR 2009). /lanHoe mpa-
BWJIO IIPUMEHAETCA, Cpelu MpoYyero, K HelJaBHUM
nocraHoBjaeHuAM Bosbioii [TanaTer EBpormnetickoro
Cyza. Kpome Toro, EBponeiickuii Cys He ZomkeH
PasbACHATD U Pa3BUBAaTh CBOIO IIpELIEEHTHYIO IIpaK-
TUKY IIPU OTCYTCTBUYU BECKUX OCHOBAHUMH JJIA 3TOTO.

3. B 2011 roay bBoabmas ITanaTta EBpomeiickoro
CyZza pa3pACHWIA U pasBuja NPOCYLIECTBOBABLIYIO
Jl0JITOe BpeMs IpelleleHTHYI0 IPaKTUKY [0 BOIIPOCY
KCIOJb30BAHUA B KaueCTBe J0OKa3aTeNbCTBA MTUCh-
MEHHBIX ITOKa3aHUN OTCYTCTBYIOUIUX CBUZAETeNeH.
B ynmomuHaBmeMmcs Boile [ocTaHoBieHUH BosbImoi
[Tanatsl EBponeiickoro Cyza mo feny «Anb-XaBaa
u Taxupu nporus CoezuHeHHOro KoposescTBa»
Bonbmas ITanata EBpomnefickoro Cyza ycTraHoBUIA
TPU KpUTepud, NoJjexallue IPpUMeHeHHIO, a TakK-
e TMOPAAOK IIPOXOXK/EHUA TPeXCTYIIeHYaToro TeCTa.
Bo-nepBBIX, ZOJKHO CYyLIECTBOBAaTb «BECKOE OCHO-
BaHUe» [l HeABKU CBUZeTeNA. BO-BTOPHIX, claeAyeT
OLIEHUTD, ABJIAIOTCA JU OKa3aHUA HEABUBIIETOCH
CBUJETENA «eAUHCTBEHHBIM WIN PellarmiuM» JoKa-
3aTeabCTBOM. B-TpeThbuX, eciiu NIHCbMEHHBIE MTOKa-
3aHUA ABJAITCA €IUHCTBEHHBIM WJIM pellamliuM
OCHOBAaHWEM /IJisi BhIHECEHUS TIOACYAUMOMY OOBUHU-
TEJBHOI'0 IPUT0BOPA, JOJIKHBI CYILIeCTBOBATh JOCTa-
TOYHBIE «ypaBHOBENIMBAOIIHE GaKTOPhI». [To-MoeMy,
EBpomneiickuii CyZ MOT C JIETKOCTBIO PaCCMOTPETh
HacTosIIee /1eI0 Ha OCHOBAaHUU KpUTEpPUEB, BHIpabo-
TaHHBIX B YIIOMUHaBIIeMcs Bhille [locTaHOBIEHUU
Bonbmoi [Tanatel EBpomeiickoro Cyzga mo geny
«Anb-XaBaya u Taxupu npotuB CoeAWHEHHOTO
KoponescTBa», TeM caMbIM IIOATBEPAUB aBTOPUTET-
HOCTh 3Toro HeZaBHero [locTaHoBieHUA boabuioi
[Tanats! EBporneiickoro Cyza.

4., PaspsacHenua bonbuioi [TanaThl o HacTosAIe-
My Zesy, Ha MOM B3IJIsAZ, HEe JOJKHBI TPAKTOBAThCSA
KaK OTCTYIUIEHHEe OT TPeXCTYIeHYaToro TecTa, Belpa-
60TaHHOTO B yIIOMHUHABIIEMCS Bbille [locTaHOBIEHUU
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Anb-XaBavia u Taxupu npotuB CoeAUHEHHOTO
KoposneBcTBa», KOTOPHIN MMO3TOMY CIeAyeT IMO-IIpex-
HEMY IPUMEHSTD TI0 AaHAJIOTUYHBIM /ieJiaM B OyAyIeMm.

5. Bo-nepBhIX, €C/IU OTCYTCTBYIOT BECKUE IIPUYU-
HBI /I HEsIBKU CBUZeTeNd Ha cyAeOHOe 3acesaHue,
BHYTPUTOCYIaPCTBEHHBIN Cy/] IO 001IeMy MPaBUIy He
JOJDKEH pa3pelraTbh OOBUHUTENIO CChLIATHCS Ha MUCh-
MeHHbIe TIOKa3aHUA HeBUBILErocs CBUAeTeNA KaK Ha
[l0Ka3aTeNbCTBO BUHOBHOCTH OOBHUHAEMOTO (CM. YIIO-
MuHaBlIeecs Boille [loctaHoBneHue bosbioii [TanaTel
EBporeiickoro Cyza mo geny «Anb-XaBaiisa u Taxupu
npotuB CoezxnHeHHOro KoponeBcTBa», §§ 120-125).

34

6. Eciiu mokasaHus HesBUBIIErocs CBUZETENA, 110
MHEHUIO 0OBUHUTENS, UMEIOT TaKe BAXKHOCTh U 3HAa-
YeHue I [ieNia, YTO OHU JI0JDKHBI OBITh UCIIOTh30Ba-
HBI B Ka4ecTBe 0Ka3aTeabCTBa, 3TOT CBU/ETENb J0M-
JKeH OBITh BRI3BAH B CYJ U IaTh MOKAa3aHUsA, 32 UCKJTIO-
YyeHUeM CJIy4aeB, KOrZa UMeloTCAd BeCKMe OCHOBAHUA
[ HesABKU. Ecn BeCcKUX OCHOBAHUM JJi HESABKU
CBUJeTeNA He CylleCcTByeT, BHYTPUTOCYAapCTBEHHBIH
Cy/Zl He JO/DKEH paspelniaTb OOBUHUTENIO CChUIATHCA Ha
COOTBETCTBYIOL[ME NUCbMEHHbIE [I0Ka3aHUA KaK Ha
JI0Ka3aTeJhCTBO BUHOBHOCTH 0OBHUHSAEMOTO.

7. Eciu cBuzeTenb He OyzeT BeI3BaH B cyz Oe3
BECKUX OCHOBAaHUH, OyAyT HapyIIeHHl IpaBa CTOPO-
HBI 3alUTHl HA NEPEeKPECTHHIM JOIpoc CBUAeTeNel
o6BuHeHUSA. COOTBETCTBEHHO, 51 COTJIACEH C TEM, YTO
OTCYTCTBUE BECKHUX OCHOBAHUM /i HEABKYU CBUETES
He BJleyeT aBTOMATUYECKOI'0 U HEMUHYEeMOI'0 BBIBO-
[ia 0 HeCIIpaBeIMBOCTH CyZeOHOro pa3bupaTenbCcTBa
(cMm. § 113 Hacrtosamero IloctaHoBaeHusa). OgHaKo
JAaHHOe pa3bACHEHUE IpeleJleHTHOU MPaKTUKU EB-
pormetickoro CyZa Helb3sl TPAaKTOBATh KaK IMpeAro-
Jararoiee obiee OTCTYIUIEHHE OT 06IIero mpaBuia.
B cOOTBETCTBUU C 3TUM IIPAaBWIOM, €CJIU MTOKa3aHUsA
HeABUBIIETIOCA CBUZETENA UMEIOT TaKue BaXHOCTh
Y 3Ha4eHUe, YTO BHYTPUTOCYAAPCTBEHHBIN CyZ TPU-
3HaeT UX JOIyCTUMBIM I0Ka3aTeIbCTBOM BUHOBHOCTHU
0OBHUHIEMOTO, JIOMKHBI CYIECTBOBATh BECKME OCHO-
BaHUA AJI HeBBI30BA CBUJETENA /A Jauu IIoKa3aHui
B CyZIeOHOM 3ace/laHUM.

8. Bo-BTOpEBIX, KpUTEPUH «€IJMHCTBEHHOTO U pellia-
IOIET0 J0Ka3aTeNbCTBAa» C HEOOMBIIUMU OTIHYMA-
MU B TEDMUHOJIOTHU [10CTIeA0BATENbHO IPUMEHSICA
¢ MoMeHTa BbiHeceHus [TocTaHoBneHus EBporneiickoro
Cyza 1o geny «YHTepnepTUHrep IPOTUB ABCTPUU»
((Unterpertinger v. Austria) oT 24 Hos6ps 1986 1.,
§ 33, Series A, N2 110). /lo BbIHeceHUs YIIOMUHAB-
merocs Beilie [TocTaHoBAeHUs: Bosbmioi [TamaTel
EBporeiickoro Cyza 1o geny «Anb-XaBaiisa u Taxupu
npotuB CoeanHeHHoro KoponescTBa» EBpomeiickuit
CyZ ycTaHaBauBas HapylileHue cTaTby 6 KoHBeHITUM
B CJIy4ae, €CIU MUCbMEHHBIE TIOKa3aHUA OTCYTCTBYIO-
II1eT0 CBUJETeNA ABISUINCH «eJUHCTBEHHBIM WU pellia-
IOIIMM» OCHOBAHUEM BBIHECEHUS MOACYAUMOMY 0OBU-
HUTEJIbHOI'O IIPUT0BOPA.

9. B ynomuHaBmemMca Bbllie IlocTaHOBIEHUHU
Bonbmoit [Tanatel EBpomeiickoro Cyzga mo geny
«Anp-XaBaa u Taxupu npotuB CoeAWHEHHOTO
KoposneBcTBa» (cM. § 131) EBponeiickuii Cya Takxe
NIPUMEeHUJ KPUTepUil «eJUHCTBEHHOTO U pellao-
1ero 0KasaTeabCTBa», 1aB IIPU 9TOM OIlpe/iesieHue
TOMY, YTO TIOHUMAETCA 07, «€AUHCTBEHHBIM», a YTO —
110, «pelIarM» JOKa3aTeJbCTBOM. B To ke BpemA
EBpomnetickuii Cyz pa3BWI CBOIO MpeIeZIeHTHYIO MPaK-
THKY, OTMETUB, 9TO, «€CJU [I0Ka3aHUA C UyKUX CJIOB
ABJAIOTCA eIUHCTBEHHBIM WM pellaloluuM JoKa3a-
TeThCTBOM BUHBI OOBUHSEMOT0, UX MPUHATHE B Ka-
YyecTBe J0Ka3aTelbCTBa He BilevyeT 3a cob0li aBToMa-
TUYeCKU HapylleHud nmyHKTa 1 craTbu 6 KoHBeHIIMU
(ibid., § 147).
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10. OgHako Kak 0, TakK M Iocje BbhIHECeHUs
yIloMUHaBIerocs Beiie [TocTaHOBIeHUS BoJbIon
[Tanatel EBponeiickoro Cyza no geny «Anb-XaBand
u Taxupu npotus CoeguHeHHOTO KoposeBcTBa»
Tpe6OBaJOCh OTBETUTH HAa BOINPOC, ABJSIKUCH JH
NMCbMEHHBIE TIOKa3aHUsA OTCYTCTBYIOLIEro CBUZETe-
Jil «eAUHCTBEHHBIM WU pellamIluM» J0Ka3aTeslb-
CTBOM.

11. B vacTtosawmewm gene bospmasn Ilanata Espo-
netickoro Cyza oTMmeTtuia, 4to «EBpometickuii Cya
JOJDKeH paccMaTpuBaTh BOIPOC O HAJIWYUU AOCTa-
TOYHBIX YPAaBHOBEIIUBAKIINX GAaKTOPOB HE TOJIHKO
B CJIy4asx, KOT/a TIOKa3aHus HeBUBIIErocs CBUAETe-
JI ABJIAIOTCA eIUHCTBEHHBIM WY PellaronivM JoKa-
3aTeJbCTBOM», HO U B CIy4asX, Koraa «EBpomeickuit
Cyz npu3HaeT HeACHBIM, ABJAETCA JIU COOTBETCTBYIO-
mee Z0Ka3aTeJbCTBO €IUHCTBEHHBIM WU pellaio-
IIMM OCHOBaHMUEM, HO BCE e IpUJepKuBaeTcsa MHe-
HUsA, YTO JAHHOE J0Ka3aTeJbCTBO UMeeT 3HAYUTEb-
HBIH Bec» (cM. § 116 Hacrosmero [TocTaHOBIEHNA).

12. 4 cyuTatlo HEOOXOAUMBIM IMOAYEPKHYTh, UTO
BBIpa)K€HUE «3HAYUTEJbHBIN BeC» Helb3sd TPAKTO-
BaTh KaK OTCTYIUIEHUE OT KPUTEPUA «eJUHCTBEHHOT'O
WIN pellalolero J0KasaTeabCTBa», YTO IOPOXAAeT
TPU KaTeropuu: «eIUHCTBEHHOE [J0Ka3aTeNIbCTBO»,
«pelrarwlnee A0KasaTeJbCTBO» U «0Ka3aTeIbCTBO,
uMelolilee 3HaUUTENbHBIN Bec». JlaHHOe pa3bsAcHe-
HUe He IpejnojiaraeT OTCTYIUIEHUA OT KPUTepHUs
«eJUHCTBEHHOI'0 WX pellapllero 1oKa3aTelbCTBa,
a YYUTHIBAET TOT GaKT, YTO MHOT/A, UCXOAA U3 COAep-
JKaHUS MMOKa3aHUN U MOTUBHUPOBKU BHYTPUTOCYZAAp-
CTBEHHBIX CYZ0OB, MOXXET OKa3aThCA OUeBUAHBIM, UTO
IOKa3aHUA UMEIT «3HAYUTEJNbHBIM Bec», HO NPU
9TOM 3aTPYAHUTENbHO ONpeZeNInUTh, ABAAITCA JU
OHMU «peIIaIUMU» IJIsT BHTHECEHUS 0OBUHUTENBHO-
ro MpUTroBopa. B mog006HOMN CUTyal[Uu BHYTPUTOCY-
JlapCTBEHHBIN Cy/, Tak ke Kak u EBponelickuii Cyz,
JIOJDKEH paccMaTpyUBaTh NUCbMEHHBIE TIOKa3aHUA KakK
«pelarpliee J0Ka3aTeabCTBO.

13. Takum o6pa3oMm, JaHHOe Bosbiioii [TamaToi
EBpormelickoro Cyza pa3bACHeHUe, [10-MOEMY, He
npeAroJaraeT OTCTYIJIEHUA OT KPUTEPUA «eJUH-
CTBEHHOI'O WY PELIAIoUIero J0oKa3aTeJbCTBax.

14. B-TpeThux, U3 ynomuHasuerocs saiue Iloc-
TaHoBJeHUs bosbinoii [TanaTel EBponeiickoro Cyza mo
aeny «Anb-XaBatia u Taxupu npotuB CoeHEHHOT'O
KoponescTBa» ACHO cilefoBajl MOPALOK IIPOXOX-
JleHUA TpexcTylneH4yaToro Tecra. CHadaaa JOJMKHO
OBITH YCTAHOBJIEHO, CYIIeCTBOBAJIO JIM «BECKOE OCHO-
BaHUe» A HeABKU cBuzetend. K cieayomuM AByM
KpPUTEPUAM YMECTHO NEPEXOAUTH TOJIBKO B CIydae,
eCcJIi Ha MepBHIY BOIPOC MOMIYYeH yTBepAUTEIbHBIN
oTBeT (CM. ynoMuHaBlIeecs Beille [locTaHOBIEHUE
Bonbmoit [Tanatelt EBpomeiickoro Cyza mo geny
«Anp-XaBaia u Taxupu npotuB CoeAUHEHHOIO
KoponescTBa», § 120). Bo-BTOPEIX, ClieZlyeT OIleHUT,
ABJAIOTCA JIA NUCbMEHHBIE MOKAa3aHUA HedBUBIIE-
rocs CBujeTesNsd «eJUHCTBEHHBIM WIU pellarouiuM
Zl0Ka3aTeJbCTBOM». K TpeTbeMy KpUTEepHUI0 YMECTHO

NIepeXOAUTh TONBKO IIOCJIE YTBEPAUTENbHOTO OTBETA
Ha BTOpoM Bompoc (ibid., § 147). B-TpeTbux, eciu
NUCbMeHHbIEe MOKa3aHUs ABIAITCA eIMHCTBEHHBIM
WIN pellalollM OCHOBAaHMEM /I BEIHECEHUA IOJ-
CyAUMOMY OOBUHHMTENBHOTO IIPUTOBOPA, JOJIKHBI
UMEThCS «A0CTAaTOYHbIE YPABHOBENTUBAIOIIHE GAKTO-
PbI» (ibid., § 147).

15. Jlna Takoro nopsazka MpoxoXJeHus TecTa UMe-
I0TCS OUeHb BecKue OCHOBaHUs. Bompoc 06 MCIob-
30BaHWUM MHUChbMEHHBIX ITOKAa3aHUN OTCYTCTBYIOIUX
CBUZEeTeNell MOXET OBITh IMOAHAT Ha HECKOJbKHUX
CTaAusAX MPOU3BO/ICTBA IO Jleyly. BriepBbie AaHHBIM
BOIIPOC BO3HUKAaeT, KOTZa CyZ, paccMaTpuBalo-
LIWH €10, OLleHUBAEeT X0AaTalcTBO 0OBUHUTENS 00
HMCIIOJb30BaHUU NMHCbMEHHBIX NMOKa3aHUN HeSIBUB-
1Ierocs CBU/IeTe/s B KaUeCTBe J0Ka3aTe/lbCTBA BUHO-
BHOCTHU IIOJCYLUMOTO WJIU BO3PaX€HUA CTOPOHEI
3aIIUTHl TPOTUB YAOBJIETBOPEHUA TAKOTO XOAaTaM-
cTBa. /laHHasA OIleHKa OCYIECTBAAETCA B X0fie CyzAebh-
HOTO 3acesanusd. Jlaaee 3TOT BOIIPOC MOXKET BO3HUK-
HYTb IIPU OLIEHKe CyZOM, pacCMaTPpUBAIOIIUM JeJio,
JOCTAaTOYHOCTH OCHOBAHUMU /JIA BHIHECEHHUS IIOJ-
CYyAMMOMY OOBUHUTEIBHOI'O IPUTOBOpA. ITA OIEH-
Ka OCYIIeCTBIAETCS B KOHIle CyZeOHOro 3acefaHuA.
HaxkoHell, Tog0OHEBIN BOIIPOC BO3HUKAET MPHU OI[EHKE
CIIpaBeJIMBOCTH IPOU3BOACTBA 10 YTOJIOBHOMY /eIy
BHYTPUT'OCYZAapPCTBEHHBIM CYJOM WJIN — HECKOJIBKO
nosgHee — EBponeiickum Cyzom. B MomeHT, Korza
CyZ, paccMaTpUBAIOUIU Zesio, IPUHUMAeT pelleHue
110 BOTIPOCY O TOM, CJeAyeT JI1 Pa3pelIuTh OOBUHUTE-
JII0 WCIIOJIb30BaHMe TUChbMEHHBIX TTIOKa3aHUM OTCyT-
CTBYIOLIEro CBUJETENA B KauyeCTBe J0Ka3aTeabCTBa,
3a4acTyl0 CJI0XHO, €CJIU He CKa3aTb HEBO3MOXHO,
OIIEHUTH, OYAET JIU AOKA3aTENbCTBO €JUHCTBEHHBIM
WIH pelIaloiiuM OCHOBAHUEM /i BhIHECEHHs 0OBU-
HUTEJbHOTO npuroBopa. [IoaTomy Ha pakTuKe TpHU
CTYTIeHU TecTa B OOJBITMHCTBE CIydyaeB TpebyeTcs
NIPOXOAUTH B MOPAAKE, YCTAHOBJIEHHOM B YIIOMU-
HaBeMcs Bbie ITocTtaHoBneHun Bosbinoii ITanaTe
EBpomneiickoro Cyza mo geny «Anb-XaBaiia u Taxu-
pu npotus CoeamHeHHOro KoposeBcTBa», 1 yalie
BCEro B pasHble MOMEHTH BpeMeHU. Kpome Toro,
MIPUHLUIEI, COTJIACHO KOTOPBIM BCe J0Ka3aTeabCTBA
MPOTUB OOBUHAEMOTI'0, KaK MPAaBUJIO, AOKHBI OBITh
Mpe/iCTaBIeHbl B IPUCYTCTBUU 0OBUHIEMOTO B XO7le
OTKPBITOTO CTYIIAaHUA AJI1 00ecleuyeHUsI COCTA3aTeNb-
HOCTU U OGBUHAEMOMY JOJKHA OBITH TIpeZloCcTaBIeHa
BO3MOXXHOCTh B HajJIexalieM U JOCTaTOYHOM O00b-
eMe 3aZlaThb BOIIPOCH CBUJETENI0, I0Ka3bIBaOIeMy
IIPOTHUB HEro, CTOJb BAXXHBI, YTO HE CIEAYET OTCTY-
1aTh OT HUX 0€3 BECKUX OCHOBaHUM. OTCTyIIEHUE OT
HUX 6e3 BECKUX OCHOBAaHUM B OOJBIIMHCTBE, €CIUA HE
BO BCeX CIyYasx, ZieaeT pa3bupaTeabCTBO Hecpa-
BeIJIMBBIM.

16. [ToaTOMY 5 XOTeN OBl OYEPKHYTH BaXKHOCTH
He TOJBKO TPeXCTYIEeHYaToro TecTa, IpeAyCcMOT-
PEHHOr'0 yIIOMHHaBIuMcA Bellle [locTaHOBIEHUEM
Bonbmo# [Manater EBpomeiickoro Cyga mo geny
«Anbp-XaBaa u Taxupu npoTtuB CoeZWHEHHOTO
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KoponeBcTBa», HO U MOpAAKA MPOXOXKAEHUI Tpex
cTymneHei. [Ipu 3TOM 5 He cTal OB UCKIIOYATh BO3-
MOXHOCTb BO3HUKHOBEHUS CUTyallul, KOrZa 3TU
TPU CTYIEHU MOTYT OBITH MPOMAEHB B UHOM TOPS/I-
ke. HanpuMmep, B HEKOTOPBIX C/Iy4asax CyAy, paccMma-
TPUBAKOIEMY JeJy, MOXET OBITh N3HAYaIbHO OUe-
BU/JHO, UTO NIMCbMEHHBIE IIOKa3aHUsA CTaHYT eJNH-
CTBEHHBIM WJIU pellaolivM J0Ka3aTeabCTBa U 4TO
NIPUHATHE U UCII0Jb30BaHUE JAHHOTO JOKa3aTesb-
CTBa cZejaeT HeCcIpaBe/JJJWBEIM COOTBETCTBYIOLIEe
pasbuparenbCcTBO. AHAJIOTUIHBIM 00pa3oM MOTYT
BO3HUKHYTb CUTyalluu, Koraa EBponeiickuit Cyz mo
MPaKTUYECKUM COOOpakeHUsM NMpPU3HAET yMECT-
HBIM OIIEHUTH TPU KpUTepUA B MOPAJKe, OTIUYAIO-
meMcsd OT YCTaHOBJIEHHOTo. TeM He MeHee TpU CTy-
MIeHU 0 00IeMY TTPABUWIY JO/KHEI OBITH MPOAEHBI
B [IOpAZKe, YCTAaHOBJIEHHOM B YIIOMUHABILIEMCS BBIIIE
[ToctanoBnenuu boabmoil [Tanatel EBponeiickoro
Cyza mo geny «Anbp-XaBaiiga u Taxupu NIpOTUB
CoegunenHnoro Koposnesctpa».

MHEHUE BOJIBIIIOM ITAJIATBI EBPOIIEMCKOT'O
CY/IA T10 HACTOSAILEMY JEJY

17. 4 cornaceH ¢ 6OMBUTMHCTBOM CyZ€el B TOM, YTO
HUMeJIOCh «BeCKOe OCHOBaHMeE» JIJIs1 HESIBKU /IBYX CBU/Ie-
tenbHul o6BuHenna O. u P. (em. §§ 132-140 uacros-
mero [locTaHOBIEHUA).

18. TakKe s IPUCOEAUHAIOCH K MHEHUIO OOJBIITHH-
CTBa CyZieli 0 TOM, UTO TMChbMEHHBIe IIOKA3aHUA HeSBUB-
muxca cufgerenbHul O. u P. umenu «pemariiee»
3HavYeHUe /I BEIHECEHUSA 3aIBUTENI0 OOBUHUTENb-
HOT'0 TIIPUTOBOpA 110 CMBICITY NpelleleHTHOW IPaKTU-
ku EBponeiickoro Cyza (cM. §8 141-145 HacTodAero
[TocTaHoOBIEHUS).

19. Ho s He cornaceH ¢ OOJBIIMHCTBOM B TOM, ITO
KacaeTcs CIIPaBeIJIUBOCTHU CyAeOHOTO pa3bupaTesb-
cTBa. [To-MoeMy, Kak A MOACHWI HIKE, UMEeJUCh «ypaB-
HOBeIIMBawIe GaKTophl», JeaBIIne cyAebHoe pas-
OGUPATENBHCTBO TIO ey 3aSBUTENS CIIPABETBBIM.

20. B ynoMmuHaB1ieMcd Bhille [locTaHOBIEHUU
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Anb-XaBaya u Taxupu npotuB CoeAUHEHHOTO
KoposieBcTBa» (§ 147) EBpometickuii Cyz npusHast:
«B KaXloM Jiejie BOIIPOC COCTOUT B TOM, CyI[€eCTBO-
BaJIA JIU JOCTAaTOYHEIE YpaBHOBemMBawmue GpakTo-
PBI, B TOM 4YuCJe Mephl, I03BOJIAIOIINE CIIPaBeIu-
BO U Ha/lJIeXamuM 006pa3oM OLleHUTb HaZleXKHOCTh
Zl0Ka3aTeabCTBA. DTO MPUBEJO OBl K TOMY, 9YTO 0OBU-
HUTETbHBIN MPUTOBOP OCHOBHIBAJICA OB Ha TaKOM
JI0Ka3aTeNbCTBE TOJIBKO B CJIydae, €CIU OHO ABJAETCA
JOCTAaTOYHO HAZIe’KHBIM C YUeTOM BaXHOCTHU Jesia».
CJieoBaTENbHO, LIENBI0 «yPABHOBEMIMBAONIIUX Qak-
TOPOB» ABJISAETCSA 0becleueHre TOTO, YTOOBI «HA/IEX-
HOCTb /IOKa3aTeIbCTBa Obia CIipaBe/TUBO U Ha/lIeXKa-
UM 06pa3oM OIleHeHa», U 3TO JOKa3aTeNbCTBO SABJIA-
JIOCB «/JOCTaTOYHO HaZE>KHBIM».

21. Kak mpaBWIbHO OTMeYeHO GOJbIIMHCTBOM
cyZei, cyl, paccMaTpUBAaBIIMM HacTosllee JeJo,

36

C OCTOPOXKHOCTBIO IIOZOIIEN K OlleHKe JoKa3aTesb-
cTBa (cM. §8 146-150 HacTosmiero IlocTaHOBIEHUA).
OnHako, M0-MOeMYy, OOJBIIUHCTBO CyAed Mpuia-
JIM CAMIIKOM Majioe 3HadeHue HaJuduio U BECOMO-
CTU JPYTHX Z0Ka3aTeabCTB BUHOBHOCTHU (cM. § 151
[TocTaHoBneHUA C cchliKaMu Ha §§ 143-144 TlocTa-
HOBJIEHUA).

22, Ha Mol B3IVISIZI, TIPU PaCCMOTPEHUH CyZla 3eMIU
UMeJUCh OYeHb BecKre HeIPOTUBOPEUYUBhIE JOIOJ-
HUTeNbHbIE JOKa3aTe/JlbCTBA BUHOBHOCTH 3aABUTES
B COBepIIeHUU UHKPUMUHUPOBAHHOTO €My IIpecTy-
mieHusaA. Ha ocHOBaHUM JONOJHUTEIbHBIX JOKa3a-
TeJIbCTB CYZ, paCCMaTPUBaBIINH /110, MOT BBITIOJTHUTD
OIIeHKY HaZIeXKHOCTU ITOKa3aHUU HesIBUBILUXCA CBU/E-
tenbHUI] O. U P. [To MHEeHUIO cyZa 3eMIU, «COBOKYII-
HOCTb [JOKa3aTeJbCTB 0OPHCOBBIBAIA MTOCAEN0BATENh-
HYIO U TOJTHYI0 KapTUHY COOBITHH, COOTBETCTBYIOIIYIO
Bepcud, usnoxeHHou O. u P., 1 onpoBepraroIiymo Bep-
CUU COOBITHIH, TTpeiCTaBIeHHbIE 3asIBUTENEM U JIPY-
TUMU MTOACYAUMBIMU B X0Z€ cyAe6HOTo pasbrpareib-
cTBa» (cM. § 46 HacTosmero [TocTaHOBIEHU).

23. Kpome Toro, kak npaBuabHO IIOLYEPKUBATIO
OOJIBIIMHCTBO CyZAeH, y 3aBUTENS UMeNach BO3MOXK-
HOCTb paccKasaTh COOCTBEHHYIO BEPCHUIO COOBITHM,
a Takxe 3a/laTh B XOZie TepeKPECTHOI'0 0TIPOCca BOIPO-
CBI IPYTUM CBUJETEJISIM, SBUBIIUMCA B cyZ (cM. § 152
Hacrosmero [loctaHosnenus). Kpome Toro, y 3agBu-
TeJiA MeJlach BO3MOXXHOCTb OCITIOPUTD JOITyCTUMOCTD
¥ OTHOCHMMOCTbD ITMChbMEHHBIX TIOKa3aHUM.

24. Tlo cyTy KJIOYEBBIM apryMeHTOM /I YCTaHOB-
JIeHUs HapylleHus cTaTby 6 KOHBEHIIUY B HACTOSIIEM
Jierie ABAeTCs TOT GaKT, YTO BHYTPUTOCYAAPCTBEHHBIE
OpraHbl He HCIIO0Jb30Bald BO3MOXXHOCTh HazHaye-
HUSA 3alIUTHUKA ZI0 TOTO, KaK OBLIN JOPOIIEHHI JIBE
CBUZETEIbHUIIBI, TEM CAMBIM JIMIINB 3asIBUTENSA BO3-
MOXXHOCTH 33JaTh CBUIeTENbHUIIAM BOIIPOCHL B X0/Ie
peABapuUTEIbHOI0 pacciae/joBaHUA ONOCpelOoBaH-
HO 4yepe3 aJjBOKaTa, Ha3HauYeHHOTO AJif IpeACcTaB-
JleHuA ero uHrepecos (cM. §8 153-160 HacTodAmero
[TocTaHOBIEHUS).

25. { He comtaceH ¢ MHEHHEM OONBIIMHCTBA CyZei
OTHOCUTEJIbHO 3HaUeHUs CTaAuM NpeJBapUTeJbHOTO
pacciieoBaHus i o06Ieli clipaBeAJIMBOCTH pasbupa-
TeJbCTBA IO HACTOAIIEMY ZETy.

26. Bo-1iepBhIX, eciy OBl 3al[UTHUK I IPECTaB-
JIEHUS UHTEPECOB 3asBUTENA ObLI Ha3HAaYeH eMy Ha
paHHeM 3Talle pacciefoBaHusA, Korja CBUeTeNIbHUI]
O. u P. mompanivBai cieCTBEHHbIN Cybs, U €CIU ObI
3asBUTEJA U ero 3allUTHUKA YBEAOMUIU O JOIpoce
CBUETENbHULI, 3asIBUTEI0 U €r0 3alIUTHUKY Obl1a
npeAocTaBieHa BO3MOXHOCTb AOMPOCUThH CBUZeE-
TeJIbHUIL], KOT/la Te aBasik IIOKa3aHus, TO Jjaxe peuyu
He 110 GBI O Kaysobe Ha HapylleHre KOHBEHIUHU.
[IpenesenTHasa npakTuka EBpometickoro Cyza o6
MICIIOJIb30BAHNU NMUChbMEHHBIX ITOKAa3aHUMN HesIBUB-
IIUXCS CBUEeTeNel KacaeTcs «II0Ka3aHUM, KOTOphIe
OBLTH JaHbI TUIIOM, KOTOPOTO Y 0OBUHAEMOTO He OBLIO
BO3MOXHOCTH ZIOTIPOCUTD JIMYHO WM OTIOCPEJOBAHHO
Ha CTaZuHU MpeABAPUTENHHOTO paccieOBaHUsA WU
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Ha CcTaguu cygeb6Horo pa3buparenbcTBa» (CM. YIIOMU-
HaBIeecs Bhille IlocTaHoBaenue bosbuioi [1anaTel
EBpomnetickoro Cyza mo fgeny «Anb-XaBaia u Taxu-
pu nportus CoeguHeHnHoro KoposnescTBa», § 119).
Jlpyrumu cloBaMu, ecid OBl 3asIBUTENIO ObLIa MPEZo-
CTaBjieHa BO3MOXHOCTh gonpocuth O. u P. u 3agatp
UM BOIIPOCHI B X0/le TIEPEKPECTHOTO J0Tpoca, KOorja
UX JOTIpallnuBall CJ1e[ICTBEHHBIN Cy/bd, TocaeAyIolee
WCIIOJb30BaHNE WX MOKA3aHUM He MOAHSIO OBl BO-
IIpOC O CIIpaBeJJINBOCTY IIPOU3BOACTBA TI0 Aeny (CM.,
HanpuMep, [locranoBnenue EBponeiickoro Cyza mo
neny «Cazmak u apyrue npotus Typuuu (N2 1)» (Sadak
and Others v. Turkey) (N2 1), :xano6s1 NeN2 29900,/96,
29901/96, 29902/96 u 29903/96, § 65, ECHR 2001-
VIII, Pemenne EBpomeiickoro Cyza mo geny «CoMmmep
npoTus Utaymmn» (Sommerv. Italy) ot 23 mapra 2010 1.,
xamoba N2 36586,/08, ITocraHoseHre EBponeiickoro
Cyza mo geny «Xmypa mpoTuB Ilonbmu» (Chmura v.
Poland) ot 3 ampens 2012 r., xanoba N2 18475/05,
§§ 49-59, IlocranoBienue EBpomeiickoro Cyza mo
Jieny «AlirHep mpoTuB ABCTpun» (Aigner v. Austria) oT
10 mas 2012 1., xxanoba N© 28328/03, § 41).

27. Bo-BTOpBIX, OOJNBIIUHCTBO CyZAeHd, CYAsd IO
BCEMY, VZIeJWIN Majo BHUMaHUS YKa3aHHBIM CJlefl-
CTBEHHBIM CyZbel MpUYMHAM, 10 KOTOPBIM OH HeE
VBEJIOMUJI 3asBUTENA O Jompoce cBugeTenbHUIl O.
u P. 3asBuTeNb He 6HUT TPOUHGOPMUPOBAH O paccie-
JIOBaHUU, «IIOCKOJBbKY 3TO MOIJIO BOCIIPEIATCTBOBATD
MIPOM3BO/ACTBY pacciefioBaHus» (cM. § 21 HacTosero
[TocTtanoBnenus). Kpome Toro, cie/cTBEHHBIN CY/Ibs
He JIONYCTWI 3asBUTENISA K YIaCTHUIO B IOIIPOCe CBU7le-
TeJIBbHUI] HA OCHOBAHUY BHYTPUTOCYZIaPCTBEHHOTO 3a-
KOHO/IaTeIbCTBa, IIOCKOJIBKY «OH OIlacajcs, YTO CBU/e-
TeJbHULBI, KOTOPhle HaXOAWINCh B COCTOSTHUU IIOKa
U CTpaxa B CBA3U C COBEpIUIEHHBIM IpeCcTyIUIEHUEM,
HCITyTalOTCA U He PACCKaXyT IIpaBAy B MPUCYTCTBUU
3agBuTengd» (cM. § 21 HacTodmlero ITocTaHOBIEHUA).
[To-moemy, EBpomnetickuii Cyz B cBOel MperefeHTHON
NpaKTUKe JOJKEeH y[eaaTh paBHOe BHUMaHUe IIpa-
BaM U MHTepecaM IOTEPIEeBIINX OT MPECTYIUIEHUS,
3amumias ux. C y9eToM KOHKPETHBIX 00CTOSTENbCTB
HaCTOSAIIErO /lejla UMETNCh BECKHE OCHOBAHUSA JJIS
3al[UTHl MOoTepreBmINX. Kpome Toro, BHyTpUTrocy-
JlapCTBeHHBIe OpraHbl He IpU3HAJU MPOTUBOpeYa-
muM nyHKTy 3 cratbu 141 YIIK I'epmanuu Bo B3au-
MOCBA3U ¢ IYHKTOM 1 cTtaTtbu 140 ¢ yyeTOM TOJKO-
BaHusd, faHHOTo PeZlepalbHEIM BEPXOBHBIM CYZ0M
lepmanuu (cm. §§ 28, 29, 57-59 u 62 HacTosIIErO
[TocTaHOBIEHUA), TOT GAKT, YTO 3aABUTENIO HEe OBLI
Ha3HAYeH 3aIUTHUK JJId [pe/CTaBIeHUA ero NHTe-
PECOB B X0/le I0IIpoca CBUETENbHUIL C/IeZICTBEHHBIM
cyZAbell. B aTOM KOHTEKCTe g 00palar BHUMaHUE Ha
o6bscHeHue BaacTel l'epmanuu (cM. § 94 HacTosA-
mero IlocTaHOB/NEHUA) O TOM, YTO B COOTBETCTBUU
c nyHKTOM 5 ctaTbu 168c VIIK 'epmanuu cyz, pac-
CMaTpUBaBLIUH /iei0, MOT He YBeJOMJIATh aZlBOKATa,
Ha3HauYeHHOI'0 3aABUTEIIO, O ZONpOCe, eCIU OH CUU-
TaJl, YTO TaKOe yBeJOMJIeHHe MOIJIO ITOMelIaTh pac-
C/IeZIOBaHUIO.

28. B-TpeTbux, TOT HAKT, UTO «CBUIETENbHUIIL, BEPO-
ATHO, OyZIeT HEBO3MOXHO JOTIPOCUTH BIIOCJIEACTBUU
Ha cTajuu cye6HOro pa3bupareabCTBa Mo Jeny, Bo3-
6y>KZIeHHOMY B OTHOIIIEHUY 3asBUTeNSA B [epMaHUm»
(cm. § 159 nacrosamero IlocTaHOBNIEHUS), TIO-MOEMY,
He MOXKET IMPUBECTHU K BHIBOAY O HECIIPaBEJTUBOM
XapakTepe Mocjeayouero cyaebHoro pasdoupareib-
CTBa BCJIEZICTBUE TOTO, YTO 3aABUTENIO He OBUT Ha3Ha-
YeH 3allUTHUK, ¥ YTO 3aABUTENI0 He ObTa Tpezo-
CTaBJieHa BO3MOXHOCTD JIOIIPOCUTD CBUZeTeNbHUI O.
u P. Ha cTaZiuy MpeABAPUTENBHOIO PACCIeOBAHUA C
TIOMOIIBIO 3AIIUTHUKA, HA3HAYEHHOTO /IS PeZCTaB-
JIeHUsI UHTepecoB 3aaButens (cM. § 160 HacTosIero
[TocTaHoBneHus). PasyMmeeTcs, cyliecTBOBal pPUCK
TOT'O, UTO CBU/IETEILHUIIBI HE IBATCA Ha CyZieOHOe 3ace-
JaHvie, v MOJ0OHBIN PUCK OyJET MPUCYTCTBOBATH BO
BCEX CyJasx, KOT/la I0Ka3aTelbCTBa cOOUparoTesa Ha
CTaZiuy TpeJBapUTeNbHOTO paccieZoBanua. OfHaKO
YYUTHIBas KOHKPETHBIE 0OCTOSATENHCTBA HACTOSIIETO
Jiena, HeJOCTATOYHO OCHOBAHUM /I yTBEPXKAeHUA
0 TOM, YTO OTKa3 CBU/ETEIbHUI] OT ABKU Ha CyZebHOe
3aceflaHye U Jauy UMY TIOKa3aHUIH MOXKHO GBLTO TIpe-
BuZeTh. TOT GpaxT, YTO MOKHO OBUIO OXXHMJATH BBHIE3ZA
3agBUTENbHUIl U3 ['epMaHUU BCKOPE TIOCJE ZO0TPO-
ca, IPOBEJEHHOTO CJIeJCTBEHHBIM CyJbel, Helb3s
MPUPABHATh K BEIBOAY, YTO B XOZle MOCIEAYIOIIETO
cynebHOTO pa3bupaTenbCcTBa OBUIO 6B HEBO3MOXKHO
JIOTIPOCUTDb UX HU JUYHO, HU C UCII0Ib30BaHUEM BU-
Zle0CBA3U. B 3TOM CBA3U 5 TaK)Ke XOTeN ObI COC/IATHCSA
Ha MHEHMe CaMOTO 3asBUTeNA, KOTOPHIN IoJIara, yTo
y Hero OyZleT BO3MOXKHOCTD 33/1aTh CBUETENbHUIIAM
CBOM BOTIPOCHI B XO7Ie TEPEKPECTHOTO 0IPOCa B CYE,
BCJIEZICTBUE YET0O OH He X0/laTalicTBOBaJ O IOBTOPHOM
JOTIpOCe CBUETENbHUI] CJIeJCTBEHHBIM CyZbelt (cM.
§ 82 Hactosiiero ITocTaHOBIEHHUS).

29. ITo MoeMy MHeHHIO, OOJIBITMHCTBO CyZel mepe-
OIIEHWIU CTAJUVIO IPEABAPUTENBHOTO Paccae[0BAHMS
U pellleHHe He Ha3HayaTh 3allUTHUKA U HE YBeJOM-
JIATH 3alIUTHUKA U 3aSBUTEJS O ZIONIPOCE CBUETEID-
HUII.

30. Kpome Toro, 60JMBIIMHCTBO CyAeH He IpUgaIu
JIOCTaTOYHOT'O 3HAYEHUS [N «YPABHOBEIINBAIOIIAX
baKToOpOB», KOTOpasi COCTOUT B 00ecIIeYeHUH TOTO,
YTOOBI «HA/IEXKHOCTH I0KA3aTeNbCTBA ObLIA CIIPaBE/-
JIUBO U HaJJEXaluM 06pa3oM OlleHeHa», U 3TO J[0-
Ka3aTeabCTBO ABJIANIOCH «JOCTATOYHO HaJEKHBIM».
B moZipo6HOM ¥ XOPOIII0 MOTUBUPOBAHHOM MOCTaHOB-
JIEHUU BHYTPUT'OCYJapCTBEHHBIE CYABl OOBICHUIIH,
ovYeMy IOKa3aHUsA HeSBUBIIMXCA cBUAeTeNbHUI] O.
u P. B cBeTe COBOKYITHOCTY NMEBIIUXCS JOKA3aTENbCTB
OBUTH TIPU3HAHBI JOCTOBEPHBIMU. Kak yKa3aHO BhIlIe,
Ha OCHOBAHUU /IOTIOJTHUTENBHBIX /I0OKA3aTEIbCTB CYI,
paccMaTpUBAaBUINY /Ie710, MOT BBIIIOJHUTH OLIEHKY
Ha/Ie)KHOCTH TIOKa3aHUS HESTBUBIIUXCS CBU/ETENbHULL
O. u P. [lo MHeHUIO CyZa, pacCCMaTPUBABIIETO /IENO,
«COBOKYITHOCTb ZIOKa3aTeJNbCTB OOPUCOBBIBAIA MOCIIE-
ZIOBaTeNbHYIO U MOJHYIO0 KapTUHY COOBITHH, COOTBET-
CTBYIOIIYIO Bepcuu, usnoxxeHHout O. u P., u omposep-
ralomylo BepCUU COOBITHH, MpeCTaBIeHHbIE 3asBU-
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TeJeM U JPYTUMU TOJACYAUMBIMU B X0/l CyZeOHOTO
pas3brpaTenbCTBa».

31. Takum obpa3om, Ha MOH B3IV, UCITOJb30Ba-
HHMe NMUCbMEHHBIX ITOKa3aHUl HesABUBIIUXCA CBUJeE-
tesibHUL, O. U P. ¥ oTCyTCTBUE Y 3aABUTEIIA BO3MOXKHO-
CTU JONPOCUTH JTUYHO WIU IOCPEACTBOM APYTHUX JIUL]
ceuzetenbuuil O. 1 P. Ha KakoW-T16O0 CTaZAuy IPOU3-
BOZICTBA IO JIeJTy He JleJlajii HeclpaBe/JIuBBIM CyZe0-
HOe pa3bUpaTeNbCTBO B IIETIOM.

32. TTo-moemy, HacTos1ee [locTaHoBIEHME ABIAETCA
odepegHBIM IPUMEPOM TOro, Kak EBponetickuii Cyz
dboKycupyeTca Ha BAXXHOCTY CTaUN TIPeIBAPUTENb-
HOT'0 paccjeJOBaHUA AJIA IOATOTOBKY IIPOU3BO/ICTBA
110 yrosioBHOMY feiny (cM. IlocraHoBieHue bonbioit
[MTanaTter EBpometickoro Cyaa o geny «Cajays mIpoTUB
Typuuu», *kanoba N2 36391,/02, § 54, ECHR 2008),
YTO 03HAYAET, UTO HECOOITIOZIEHHE OTIPE/IeIEHHBIX MTPO-
1LlecCyaJbHBIX TapaHTUI Ha CTaJuu [Ipe/IBapUTEIbHOTO
pacciezoBaHus 6osiee Wi MeHee aBTOMaTUIeCKU BeIeT
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K TOMY, YTO COOpaHHBIE ZIOKAa3aTeNbCTBA HE MOTYT OBITh
KCIT0/Ib30BaHbl IIPOTUB OOBUHSIEMOTO.

33. DTo A0CTOMHO 0cOOOr0 COXKaJIEHUs B CUTya-
LMY, KOTZZa OCHOBAaHHWEM OTpaHUYEeHUS HEKOTOPHIX
MIpolieCcCyaTbHBIX TADAHTUH SBJIETCI HEOOXOAUMOCTh
3aIuIIaTh NIOTEePIEBUINX OT IIPEeCTyIUIeHUH U Korzaa
UMEeIOTCA MOATBEPK/AA0IIINe T0Ka3aTelbCTBa, TO3BOJI-
OII[HEe CYAY OIEHUTh Ha/Ie’KHOCTh ITOKa3aHUH, JaHHBIX
HEeSBUBIINMMUCS CBU/IETEIIMH.

34. Hacrosamee [TocTaHoBIeHNE ABIAETCA IPUMeE-
POM BechbMa GOPMabHOTO TIOAX0/Ia K 3HAYE€HUIO TPO-
1leccyanbHbIX FapaHTUH, TP KOTOPOM Hecob IoZieHue
WU HeobecIieyeHre ONpeAeIeHHBIX IIPOIECCYaTbHBIX
rapaHTuii Ha CTaZuuU IpeiBapUTeNbHOr0 pacciie[oBa-
HUS IPUAAET cOOpaHHbIM JI0Ka3aTeIbCTBaM HE3aKOH-
HBIM XapaKTep HECMOTPS Ha TO, YTO UCIIOJIb30BaHUE
S3TUX L0KA3aTeJIbCTB, UCXOA U3 O0IIell OLleHKH, He
BJIeYeT 3a cOO0M HeCTIpaBeIMBOCTb pa3bupaTeIbCTBa
B II€JIOM.
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EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

EBPONEVCKNI CY]I IO TIPABAM YEJIOBEKA
BOJIBIIIAS TTAJIATA

leno «Apmauu ga CwibBa (Armani
Da Silva) nmpotuB CoeJHUHEHHOTO
KoponescTBa»!
(Kanoba N2 5878/08)

2. Cmpac6ype, 30 mapma 2016 e.

[To geny «Apmanu ga CunbBa npotuB CoeUHEH-
Horo KoposneBcTBa» EBponeiickuii Cys nmo nmpaBam
YyeJIoBeKa, 3acenas bosbioii [TanaToi B cocTaBe:

I'Bugo Patimouau, IIpedcedamensa Boavuwoil
Ilanamet,

Juna llInuipMaHHa,

Wmmne Kapakai,

Mozemna Kacagepans,

Jlynca Jloneca I'eppa,

Mapxka Buwuiurepa,

[TanBu Xupsesns,

l'eopra Huxkoray,

Jleny buanky,

He6oitmy ByynHuya,

BuHcenTa A. ne l'asTaHo,

JluHoc-Anexkcanzapa CHCHINaHOCA,

[Tona MaxoHu,

Kurumroda BoiiTeraeka,

Jvutpusa Jenosa,

Bpanko Jlybapzel,

Vonxko I'posesa, cydeil,

a Takxe Mpu y4acTuu JloypeHca Dpiu, KWPUCKOH-
cynema Cyoa,

paccMOTpeB ZeI0 B OTKPBITOM 3acezanuu 10 utoHA
2015r. u 20 sauBaps 2016 1.,

BBIHEC B ITOCTEHUN M3 YKa3aHHBIX JAHeH cieayto-
uiee [TocTaHoB/IeHUE:!

1. Jleio 6BIJIO MHUIMMPOBAHO Xajnobou
N2 5878/08, nmozaHHON nmpoTuB CoeAUHEHHOTO
KoponeBcTBa Benuko6putanuu u CeBepHOH

! TlepeBog c aHmuiickoro s3pika OO0 «Pa3BUTHe NPaBOBBIX CH-
crem» / ITog pez. 10.10. BepectHeBa (npumeu. pedakmopa).

2 Hacrosmee [TocTaHOB/IeHHe BCTyIwIo B ciry 30 mapTa 2016 T.
B COOTBETCTBUHU C IIOJIOKEHUAMU IyHKTa 1 crartbu 44 KoHBeH-
1y (npumeu. pedakmopa).

Vpnanauu B EBpomneiickuii CyzA mo mpaBaM 4eJso-
Beka (manee — EBpomeiickuii CyzZ) B COOTBETCTBUU
co ctatbelt 34 KoHBEeHIIUU O 3al[UTe MpaB yeloBe-
Ka 1 OCHOBHBIX cB060/ (faymee — KOHBEHIUA) Ipak-
Jankoi bpaswnuu IlaTpunueit Apmanu ga CuibBa
(zanee — 3agBuTenpHuUIa) 21 auBapa 2008 T.

2. VlHTepech 3aABUTENbHUILB MpeACTaBIANA
agBokat X. Yuctpuu (X. Wistrich) U3 agBoKaTCKO#
¢upwmbl «Bupubepr Ilupc u mapTHepbl» (Birnberg
Peirce & Partners), mpakTukyoias B I. JIoHZOHe.
Bnactu CoezumHeHHoro KoposeBcTBa Benuko-
oputanuu u CeBepHoil Hpiaauzuu (gajiee Tak-
JKe — BJIaCTU TOCYAapCTBa-OTBETYMKA) OBUIH IIpEe/CTaB-
JieHbl YriomHoMo4eHHBIM CoezuHeHHOro KoposeBcTBa
Besnukobpuranuu u CeBepHoii Vipnanauu npu EBpo-
nelickoMm Cyze 1o mpaBaM desnoBeka [1. Makkesnom
(P. McKell) n3 MuHHCTEPCTBA MHOCTPAHHBIX /Ie U TI0
Jenam cogpyxectBa CoeanHeHHOro Koposnescrsa.

3. 3agBuUTeNbHULA XaloBajdach Ha TO, YTO pellle-
HUE He IPUBJEKATh K YTOJIOBHON OTBETCTBEHHOCTHU
KaKux-1ubo JIUI MOocje TOro, KaK ee ABOKPOJHBIN
6pat 6BLT 3acTpesieH COTPYAHUKAMU MOMUIIUN, OBLIO
IIPUHATO B HapylLIeHHE MIPOLeCCyaJbHOTO acleKTa
craTbu 2 KoHBeHNMU, KOTOpas TpebyeT OT BiaacTei
ocymuiecTBaATh 3GPEeKTUBHOE paccieloBaHUeE, CIIO-
CcOOHOE MTPUBECTHU K YCTAHOBIEHUIO (aKTOB U OIIpee-
JIEHUIO TOTO, OBUIO JIU ONpaBAaHO MpUMeHEHUE CHITBI
C y4eTOM OOCTOSTENBCTB UHITUIEHTA, & TAK)KE K BBIIB-
JIEHUIO U TIPY HEOOXOMMOCTH HaKa3aHUI0 BUHOBHBIX
JINLL.

4. 28 centsa6psa 2010 r. xanoba 6pUIa KOMMYHHUIIN-
pOBaHa BJIACTAM roCyZapcTBa-OTBETYHKA.

5. 9 mexabps 2014 r. ITanata YerBepToii CeKiuu
EBpomneiickoro Cyza B ciezayiolleM cocTaBe: MHeTH
3uemerne, [TauBu Xupsens, ['eopra Hukonay, Jleau
busnky, 3apaBku Kanaigxuesoit, [Tonra MaxoHu
u Kmmroda BoiiTerueka, cygeii, a Takxke IIpy yda-
ctuu ®pancyassl dnen-Ilaccoc, Cekperaps YeTBepToit
Cexuuy, — yCTyIWiIa IOPUCAUKIIUIO TI0 Jeny Bosbioit
[Tamate EBpomnetickoro Cyza, Ipu 3TOM HU OJlHA U3
CTOPOH He BO3pakaja IPOTUB TaKoW ycTynku (cra-
Tb 30 KonBeHnuu u npaswmio 72 PernamenTa Cyza).

6. Cocras bosbmoii ITanaTel EBpomnetickoro Cyza
OBLI OTIpesieiIeH B COOTBETCTBUM C ITOJOKEHUAMU
NIyHKTOB 4 u 5 cTaThu 26 KoHBeHIMU U IIpaBuia 24
PermamenTa Cyza.

7. 3aABUTEJbHUIIA U BJIACTU rOCyAapCTBa-OTBET-
YyKa IpeACTaBWId MEMOPaHAYMBI [10 BOIIPOCY O IIpU-
€MJIEMOCTH JKaJI0OHI 11 €e PaCCMOTPEHHUS TI0 CyIIe-
CTBY U IO CyIIIeCTBY JeJa.

8. Kpome Toro, ObUIH MTOMyYEeHBl 3aMeYaHUS Tpe-
Thell cTopoHBl, KoMuccuu 1o paBeHCTBY U IpaBaM
YeJioBeKa, KOTOPOH ObLIO pa3penieHo BCTYUTh B TUCh-
MeHHOe ITPOU3BOACTBO M0 Aeny (IIyHKT 2 cTaTbu 36
KonBeHuuu u nyHKT 3 npaBuia 44 PernamenTta Cyza).

9. 10 urona 2015 r. Bo [IBopLie IIpaB YejoBeKa
B CTpacOypre cOCTOANOCH OTKPHITOE CHAyIIaHUE MO
HacTrodAmeMy Aeny (myHKT 3 nmpaBuia 59 PernamenTa
Cyza).
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10. B 3acezanuu EBpomeiickoro Cyza IpUHAIU
y4acTue:

(a) co cmoponst sracmeti Coedunennozo Koposies-
cmea:

I1. Makkesma, YnoanomoueHHbtil CoeOUHEHHO20
Koponescmea Benukobpumaruu u CesepHroti Mpaanouu
npu Eeponetickom Cyde no npasam uesnosexd,

K. Moutromepu (C. Montgomery), KOpoJeBCKUM
aZBOKaT, adgokam,

Ilx. DaBapac (J. Edwards), cosemHuk;

(b) co cmoponbt 3as8umensHUYbL:

X. Caytu (H. Southey), KOpOJIEeBCKUM alBOKAT,

T. Xwn (H. Hill), xoposeBCcKuil afBoOKat, adgokam,

A. Ctpo (A. Straw),

X. Yuctpuy,

M. Yumnuc Crroapt (M. Willis Stewart), cogem-
HUKU.

11. EBpometickuit Cyz 3aciayuiana BEICTYIIEHUS
Kirap MoHTromepu, KOpoJeBCKOTO aIBOKATa, U Xbi0
CayTH, KOPOJIEBCKOTO aZiIBOKATa, a TAK)KE UX OTBETHI
Ha BOTIPOCHI, 3aJaHHbIe cyabsiMu EBponetickoro Cyza
Mapkom Busuturepom, [Taony ITuHTy Zie Anb6yKepke
(3amacHbIM cyabeit), Jlyucom Jlomecom ['eppa u JluHoM
HInunsMaHHOM.

I. OBCTOATEJ/IbLCTBA JIEJIA

12. 3agBuTenbHUIlA poguaack B 1974 rogy u npo-
)kuBaerT B I. JlIoHZoHe. OHa ABJASAeTCA ABOIOPOAHOU
cectpoi XKana [llapsna ge Meneseca (Jean Charles de
Menezes), KOTOPBIH OBLT 3acTpesieH COTPYAHUKAMU
nonuiyy 22 utons 2005 .

13. 7 urona 2005 1. yeTeIpe TeppPOPUCTA-CMEPT-
HUKa IpUBENU B IeCTBUE B3PhIBHBIE YCTPOMCTBA
B TPAHCIIOPTHOM ceTu TI. JIOHZOHA: B Tpex moe3zax
METPO U OJHOM ITacCa)XKUPCKOM aBToOyce. B pesyibra-
Te TepakTa MoTubIM 56 YeloBeK, BKIIOYAs YeThIPEX
TeppPOPUCTOB-CMEPTHUKOB, MHOTHE JIIOAY MONyIYUIN
paHeHus.

14. Yupaenenue croauaHol nonmunuu (Metropolitan
Police Service, nanee — MPS) Hauaio MUPOKOMACIHITa6-
HOe TOJIUIIENCKOe paccieloBaHue, YTOOB! YCTAHOBUTD
JIUI], TPUYACTHHIX K B3pbIBAaM WJIW WHBHIM 0Opa3zom
CBSI3aHHBIX C HUMHU. VIMeBIIHecs pa3Be/bIBaTeNbHbBIE
JlaHHbIe TIOJUINY YKa3bIBaIU Ha TO, YTO TEPPOPUCTEI
aKTHUBHO IUIAHWPOBAJIU IIPOBECTU AalbHeNIIre B3phl-
BBl B TeUeHHEe HEeCKOJbKUX AHEW, U YPOBEHb YIPO3HI
ana CoeauHeHHOTO KoposeBcTBa co CTOPOHBI MeXy-
HapOJHOTO TeppOpU3Ma OblIa MOAHAT C TPETHETO /10
[IepBOTO.

15. 21 urosa 2005 r., pOBHO 4Yepes [Be HeJelUu
1ocJjie IePBBIX B3PHIBOB, OBLIM O0OHAPYKEHBI YETHI-
pe B3pBIBHBIX YCTPOMCTBA B pIOK3aKaX, OCTABIEHHBIX
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B TPeX MM0e3/1ax METPO U B O/HOM aBTOOYyce. [TOCKOIBKY
CyllecTBOBaja yrpo3a TOro, YTO HeyZaBUIecsd Tep-
POPHUCTHI MEPETPYIIUPYIOTCI Ha CIEAYIOIee YTPO
Y TIOTIBITAIOTCSA MPOU3BECTU HOBBIE B3PBIBH, MPS
HeMe/IJIEHHO Havyajo OMepaluio, YTOOBl Pa3bICKATh
ux (omepauus «TE3EN-2»). JTy omnepaluIo B paHre
«30JI0TOTO» KOMaH/YyIOIIero! KoMMaHep MOJMUIUN
BosmiaBui kol Makzaayain (John McDowall).

16. 22 utona 2005 r., B 4.20, kommaHgep Mak-
JayaJi1 6bUT TPOMHGOPMUPOBAH O TOM, YTO pa3BeaKa
ono3Hana XycceitHa OcmaHa (Hussain Osman) B Ka-
YecTBe 10/103peBaeMOTO B OpraHU3aliK Hey/aBIile-
rocq B3peiBa 21 utond. [Ipeanonaranock, uTo OcMaH
Y ellle OMH MTO/I03PEBAEMBIN MTPOKUBAIUA B KBAPTHPE
o azpecy: r. JlouzoH, ynruna Ckomua-Poya (Scotia
Road), nom 21.

1. Crparerusa komMmaHzepa MakzayaJuia

17. 22 nrona 2005 r., B 4.38, kommanzep Mak-
[lay3JUl pEIInI IIPOBECTH Ollepaliuy 0 HAOIIOZEeHUIO
Ha Cxomua-Poyz u o Apyromy JOHZIOHCKOMY afpe-
cy. O6mas nenpb omnepanuu mo agpecy: Cxomrua-Poyz,
oM 21, — cocTossia B TOM, YTOOBI YyCTaHOBUTH, HaX0-
JWINCH JU TI0Z03peBaeMble B KBapTUpPe, U TUXO UX
3aJiepXaThb, eCI OHU BHIUAYT U3 Hee. CTpaTerus KoM-
MaHZepa Makzayasiia o pealusalyi 5TON ollepanu
He 6ObUIa 3a70KyMeHTHpoBaHa. OJHAKO, KaK Ipej-
CTaBJAeTCA, OHA COCTOsAJIA B KOHTpOJIe 3a JOMOM Ha
Cxoina-Poyz mocpeacTBOM CKPHITOrO HaOMIOAeHNUs,
B CJIEXXEHUU 3 JIIOJbMU, TIOKUAAIOIINMY [TOMellleHUe,
[0 TOTO MOMeHTa, Kak 6y/ZieT 6e30macHO OCTaHOBUTh
WX AJf IPOBEPKU AOKYMEHTOB U 3aTeM 3aJepKaThb
ux. Jlna peasnu3anuu JaHHOM CcTpaTeruu B IJIaHe IIpe-
AyCMaTpPUBAIOCh, 4YTO Ha yaulle Ckomua-Poyz aomxk-
Ha HaXOZWUTHCA 6Gpuraza HapyXKHOT'O HAOMIOAEeHNs U3
ynpasnenusa SO12 (cnenuanbHoe ynpasneHue). OHa
J0JDKHA ObLTa OBITh MOAZEpKaHa OGPUTaJoi U3 YIIpaB-
senud SO19, KPpUMUHAIUCTUYECKOTO U OIIEPaTUBHO-
ro ynpasnenusa MPS. Bpuraga us ynpasiaenus SO19
COCTOsIa U3 BHICOKOKBATU(UIIMPOBAHHBIX CIEIHATHU-
CTOB I10 IPUMEHEHUIO OTHECTPEIbHOT'0 OPYKUA, KOTO-
PBIX OOBIYHO MPUBIEKAIOT K YYACTHIO B 3apaHee CIuia-
HUPOBAHHOM onepaiuu. XoTs HeKOTOphle COTPYAHUKHU
CITy>KOBI HAPY)KHOTO HAOJIOZIEHUs U ObLTH BOOPYYKEHBI
IJIS1 cCBOel cOOCTBEHHOM 3aIIMTHl U 3aIUTH TPakJaH,
“MeBIIasAcAd Y HUX NMOATOTOBKA He MO3BOJIAIA UCIIONb-
30BaTh UX AJA 3aZep:KaHUuA BOOPYXKEHHBIX MOJO0-
3peBaeMbIXx. OOBIYHO 3Ty 33/1aUy pelraeT Opurazaa us3

! Tlpu npoBeAeHUN KOHTPTEPPOPUCTHYECKUX onepaunii B Coexu-
HeHHOM KoposieBcTBe oTBeyalolM 3a UX NIpoBe/ieHNe PYyKOBO-
JUTEAM OPraHOB MOJHIUU MPUCBAUBAIOTCS PAHTU, COOTBET-
CTByIOIIMe 0O'bEMY MX OTBETCTBEHHOCTH 3a OIepalHio: HU3IIETO
YPOBHS — «GPOH30BHIi» (OMTEPATUBHBIN) KOMAHAYIOIIUH, Cpe/He-
T0 — «cepeOpsIHbBIi» (TaKTUUECKU) KOMaHAYIOUIUIA, BBICIIETO —
«30JI0TOM» (CTpaTerudecKuii) KOMaHAYIOMUN (npumeu. pedak-
mopa).
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ynpasieHusa SO19, XoTa B kauecTBe kpaliHell Mephl
[JIS 9TOU TIeJTU MOTYT OBITh UCIIOJIh30BaHBI U BOOPY-
JKeHHbIe COTPYAHUKY MOJULINY yIpaBieHus SO12.

18. B uHcneknuoHHoM fokiaaze KoposeBckoit
cayK6bl YroJoBHOTO IpeciegoBanuus (Crown Pro-
secution Service, nanee — CPS) mo3:xe ObUIO yCTAHOBIIE-
HO, YTO, eCJTU GBI MOCTIEA0BATM YKa3aHUS KOMMaH/epa
Maxkgayasuia (B 9acTHOCTH, ecii 6purazia U3 yrpasie-
Husg SO19 6bu1a 6B pazMeliieHa BOBpeMs JJIS MOAE-
PIKKU OpUraZpl HapyKHOTo HabmogeHusa Ha CKoIlKa-
Poyz), To cOOBITHS He Pa3BUIMCh OBl TAKMM 06pasom,
KaK 3TO IIPOU30IIIIO B IeCTBUTEIHHOCTH.

2. CTpyKTypa KOMaHAOBaHUSA onepanuei

19. KommaHzep Makzaya/ul HasHa4WI KOMMaHze-
pa Kpeccuny Jluk (Cressida Dick) yrosmHOMOYEHHBIM
OTBETCTBEHHBIM CTAPIIUM OQUIIEPOM, KOTOPAS LOJIK-
Ha OGbUTa OTBeuyaTh 3a 6e30MacHOe JOCTUKEHMe Teyei
ornepanuu «TE3El-2». B 3TOM KauecTBe OHA Hecsia OT-
BETCTBEHHOCTbD 32 NpoBeAenue 22 utond 2005 r. omne-
pauuu 1o azpecy: yauna Crommua-Poyz, zom 21. Ona
HaxoZujaach B KOMaHAHOM MyHKTe (komHaTa 1600)
MPS, rze eil okasbIBaI noAzep:kKy TposaH 80, OmbIT-
HBIY CIIEI[UaJIUCT MO NPUMEHEHUI0 OTHECTPENbHOTO
opyxus u3 ynpasiaenusa SO19, KoTophli ABIAICA ee
COBETHUKOM I10 TAKTUUYECKUM BOIIPOCAM.

20. ['1aBHBIH UHCIIEKTOP 10 po3bicKy C. 6bUT Ha3Ha-
yeH «cepeOpAHBIM» KOMaHAYIONIMM olepanuei Ha
Ckomrna-Poyz. XoTs «cepebpsiHbIli» KOMaHAYIOIUHI
OOBIYHO HECET IOJHYI0 OTBETCTBEHHOCTH 3a paboTy
10 NIPOUCIIECTBUIO U UCIOJb30BAHUIO OTHECTpesb-
HOT'O OpYKUf, B JaHHOM CJIy4yae yIOJHOMOYEeHHBIN
OTBETCTBEHHBIN cTapunii opuilep COXpaHUIa 3Ty OT-
BETCTBEHHOCTb 3a co00M, U C. feiicTBOBaI Kak II0JIe-
BOM KOMAaHAUP YIIOJHOMOYEHHOTO OTBETCTBEHHOTO
crapuiero oduiepa. [J1aBHOTO UHCIIEKTOPA TI0 PO3bI-
cky C. Ha MecTe onepaluy NojAep:KUBal U COIIPOBO-
XAan coTpyZHUK TposaH 84, koTophlit, Kak 1 TposaH 80,
ABJISUICSA ONBITHBIM CIIEIIMaTUCTOM [0 IPUMEeHEeHUIO
OTHECTPEJIBHOI'O OpYkuA U3 yrpasaeHusa SO19, koro-
pHIY JelicTBOBaJ B KayecTBe COBETHHKA IO TaKTHU-
YecKUM BompocaM. TposH 84 koMaHoBan 6purazon
CIIeIIMaJUCTOB MO NMPUMEHEHHUI0 OTHECTPEJIbHOT0
OPYXHUs, KOTopas AomkHa Obla 6BITh 3a/1€iCTBOBA-
Ha, U OH HaXOAWICS B HEIIOCPEACTBEHHOM KOHTAKTe
¢ Tposaowm 80.

21. VHcnekTop mo po3bicky MoH Bytuep (Jon
Boutcher), cTapmuii caefoBaTeNlb 0 YCTAHOBIEHUIO
JINL, OTBETCTBEHHBIX 3a B3pbIBH 7 utond 2005 r., Tak-
Ke OBUT Ha3HAUEeH «CepeOPsTHBIM» KOMaHAYIOIHM.

3. Peanusanus cTpaTeruu KoMMaH/zepa
Maxgayasuia

22, 22 utons 2005 1., B 5.00, 6pl1a BeI3BaHa OpU-
raZia Hapy>XHoro HabofeHus U3 ynpaeiaeHus SO12.
Ha ganHOM aTarne He IOCTYIIAIO 3allpOCOB Ha BBI30B
6purags! u3 ympaeiaerus SO19.

23. K 6.04 gBe 6puragsl HapyXKHOTO HabJIIOeHUS
u3 ynpasneHus SO12 6sutn pa3melneHsl Ha CKolua-
Poyz Ang KOHTpOJIA 3a JOMOM M AJI CJIEXKEHHUA 3a
TeMH, KTO 13 Hero BeixoauT. K fomy 21 no Ckomua-
Poyz Ben TOT Ke MPOXOJ, YTO U K oMy 17 T10 3TOH XKe
yaulle, U 6pUTazibl HAPYKHOTO HAOMIOAEHUS HaX0/u-
JIUCh B ONIEPaTUBHOM MUKDPOAaBTOOYycCe, U3 KOTOPOTO
OBLI BUJIEH 3TOT IIPOXO/,.

24. Yupasnenue 1o 6ops6e ¢ Teppopuzmom MPS
(manee — ynpaBiaernue SO13) BBIZENINUIO0 YETBEPHIX
COTPYZAHUKOB, YTOOBI OKa3bIBAaTh MOMOIIh TIPY 33/€P-
)KAQHUAX U [I0Jy4YaTh pa3BeJblBaTeJbHbIEe JaHHBIE.
VHCcneKTop 1o po3bICKy byTuep ABIANCA CBA3YIOIIUM
3BEHOM MeXJYy KOMaHAHBIM IIYHKTOM U yIIpaBje-
Huem SO13.

25.B 6.50 komManzep Makzaya/u1 IpoBesl UHCTPYK-
Tax, B X0Zle KOTOPOTo ObLTa M3J0XKeHa TaKTUKa MPH-
MEHEHHUS OTHECTPEIbHOTO Opyxus. COTPYAHUK MOIU-
uuu TposiH 80 mpucyTCTBOBAT HAa UHCTPYKTaXKe BMe-
cTe C «cepeOpAHBIMI» KOMaHAYIOIUMU ONlepanuei
o HabrogeHuio Ha Ckomrua-Poyz v Io BTOPOMY JIOH-
ZIOHCKOMY aZipecy. YIOJIHOMOYEeHHBIN OTBETCTBEHHBIN
crapmui opunep npudsuia B 7.15, ofHaKO KOMMaH-
Jaep Maxkzayaiin pa3roBapuBall ¢ Hell ocjie UHCTPYK-
TaXka C 1eJblo YOeAUThCsA, YTO y Hee UMesach B
vHboOpManusa U el ObUIa MpeJocTaBIeHa HEOOXOAU-
Mas IIOMOIIb.

26. [TockonbKy OHU He BBI3BIBATUCh paHee (CM.
§ 22 Hacrosamero IlocTaHOBNIeHUs), CelUATHUCTHI
10 IPUMEHEHHUIO0 OTHECTPEJbHOT0 OPYKUA U3 YIpaB-
snenusa SO19 6bLIN BHIEIEHHI AJIs ONEpaluy, U OHU
TMPUOBUIN /IS UCTIOMHEHUS CBOUX CITYKeOHBIX 00s3aH-
HocTel. B 7.45 corpyanuk TposH 84 MpOUHCTPYKTU-
poBaJ CIelUaIrucTOB 110 IPUMEHEHUI0 OTHECTPeb-
HOTO OpY»us. J/laHHBIM UHCTPYKTaXX He OBLT 3aIpOTO-
KOJIUPOBaH, HO, MO-BUAUMOMY, COTPYAHUK TposH 84
cKazas bpurazie, YTO OT HUX «MOXeT MoTpeboBaThCsa
KCIIO/Ib30BATh HEOOBIYHYIO TAKTUKY M3-3a OKPY)KEHUS
Y YTO OHM JOJDKHBI mogyMaTth o6 aTom». Korza ero
TIOITPOCWJIN TIOSICHUTD 3TH CJIOBA, COTPYAHUK TposH 84
Z06aBUI, YTO O BO3MOXKHOCTH CZIeIaTh KPUTUIECKUI
BBICTpEJ MHCTPYKIUA OyZeT faHa HEmoCpeACTBEHHO
YIIOJTHOMOYEHHBIM OTBETCTBEHHBIM CTapUIUM OU-
1epoM. OfIHAKO eC/IM UX HANPaBAT Ha MepexBaTr 00b-
€KTa U MOABUTCA BO3MOXKHOCTb OCTAHOBUTD €ro0 AJIf
MPOBEPKH TOKYMEHTOB, HO OOBEKT He TIOAYUHUTCH,
TO MOXHO OyZIET TIPOU3BECTU KPUTHYECKUH BBICTPEL.
[To3xke CPS ycTaHOBWIIA, UTO 3TOT UHCTPYKTAXK «Pas-
JKer ollaceHus [cllellnaInCcTOB 110 IPUMeHEHHUIO OrHe-
CTPEeJIbHOTO OPYKUA], UYTO OHU CTOJKHYTCA C TEPPO-
PUCTaMU-CMEPTHUKAMU U UM, BO3MOXXHO, IPUAETCA
CTPEJIAATh B 9TUX JIFOZAEH».

27. Ilocie MHCTpyKTaXa IozApas/esieHue yIpas-
nenua SO19 HanpaBUIOCH B MOJMULIEHCKUN yIaCTOK
Ha Haiitunrreiin-Jletin (Nightingale Lane), KOTOpBIi
HaXOAWICA MIPUMEPHO B ByX MuwAx oT Ckouua-Poyz.
[To lopore OHU OCTAaHOBUJIUCH, YTOOHI 3alPaBUTh
MauIvHb 6eH3MHOM. [10 TPUOBITUH UX JOTOTHUTEND-
HO ITPOUHCTPYKTUPOBAJI IMIABHBIN MHCIIEKTOP T10 PO3bI-
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cky C., MHCTpyKTaxX Havyasca B 8.50. DTOT UHCTPYKTax
He ObUT 3aMPOTOKOIMPOBAH, HO, TIPE/ICTABIAETCS, YTO
[JIABHBIM MHCIIEKTOP 10 po3bicKy C. MOATBEPAWI, UTO
TePPOPUCTHL MOTYT NMPUKPENUTDH B3PbIBHBIE YCTPOU-
CTBa K CBOMM TeJlaM, KOTOphIe OyZAeT CI0KHO 0OHapy-
*)uThb. OH omucas Jull, IpUYaCTHBIX K B3phIBaM, KakK
«beCTIOaIHBIX U HETIPEKJIOHHBIX» JIIOIeH, «TOTOBBIX
K feticTButo». [lo3xxe CPS packpuTUKOBasa AaHHBIHN
WHCTPYKTaXX KaK HecbasaHCUPOBAHHBIHM, TOCKOIBKY
[VIaBHOMY MHCIEKTOpYy II0 po3bicky C. He yJanoch
npeAynpeAuThb CIellNaTuCTOB M0 IPUMeHEHUIO OTHe-
CTPEJIbHOTO OPYKHUA, YTO He KaXKJBIU YeJ0BeK, KOTO-
pOro OHM OCTAHOBAT NokugawmuMm Ckomua-Poyz,
OyZIeT ABIATHCSI TEPPOPHUCTOM-CMEPTHUKOM U YTO OHU
He JIOJKHBI YpE3MEPHO PearupoBaTh pU 060CTPEHUH
CUTYallUH.

28. bpuraga us ynpasnenus SO19 6bi1a pa3meriie-
Ha Ha MecTe nocie 9.30.

4. CoObITHA, TpUBeALINe k rubenu JKaHa
Mapna xe MeHneseca

29. Xan Mapas ge MeHe3ec, rpaxJzaHUuH
Bpasuvu, IposkuBaJt Mo azpecy: yaura Ckomma-Poyi,
goMm 17. B 9.33 oH NMOKUHYJ ZIOM Yepe3 OOIIUH A
JIBYX IOMOB TIPOX0J], YTOOBI MONTH Ha paboTy. Oduiep
B OMIEpaTHBHOM MUKpPOaBTOOyce yBU/en e MeHeseca,
OTIMCAJI €T0 U IPEAJIOKUI, «ITOObI KTO-HUOYZAD elle
pa3 Ha Hero mocMoTpes». OAHAKO MOCKOJIbKY MOJ-
paszenenue us ynpasiaeHus SO19 eige He goexano 0
Cxoiva-Poyz, Ha IaHHOM 3Talle 6blIa BO3MOXXKHOCTH
OCTaHOBUTH Jle MeHe3eca (B CHUy CTpAaTETUH, U3JI0-
’KeHHOM B § 17 HacTosiero [ToctaHoBIeHUA). BMecTo
3TOTO COTPYAHUKH CJIYKOBI HAPY>KHOT'O HabJIIOAeHUS
MOC/IEZI0BAIN 32 HUM.

30. Yxoz4 co Cxowna-Poyz, ne MeHesec polien 10
aBTOOYCHOM OCTAaHOBKY U ceJl B aBTOOYyC, HalpaBJIsaB-
mrmiics B CTOpOHY patioHa bpukcron. Kamepa Bugeo-
HabsogeHuss B aBToOyce He 3adpUKCHUpOBaAjIa BCIO
[TOe3/JIKy M3-3a TPsCKU aBTOOyca, HO Zie MeHe3ec ObLI
3amevaT/ieH Ha BUZEOIUIEHKe KaK CeBIIUN B aBTOOYC
B 9.39. Ha ToT MOMeHT 6purazia Hapy:KHOTO HabJoze-
HUS OTMCAJa ero KakK JIUIO «BO3MO)XXHO, BECbMa TI0XO-
’Kee» Ha XyceltHa Ocmana. K 9.46 onucanue usMeHu-
JIOCh Ha «He UAEHTUYEH».

31. B 9.47 ne MeHesec Boilien u3 aBrobyca. Ero
BU/IeJIY 3BOHAIUM IO MOOGUIbHOMY TenedOoHy Tepe/
TeM, KakK OH Mmobexas K aBToOyCy U cell B HETO.

32. Cy1ecTByIOT iB€ IPOTUBOpEYaIUe Apyr Apyry
BEpPCUU TOTO, OBLTIO JIK Ha JAHHOM dTarle TPou3Be/e-
HO OZHO3HAYHOE OTI03HaHUe e MeHe3eca Kak MoJo-
3peBaemoro. U3 goknaza «CToksesi-1» HezaBucumoit
KOMMCCHY T10 KanobaMm Ha monunuio (Independent
Police Complaints Commission, ganee — IPCC, cM.
88 45-71 nacrosmero ITocTaHOBIEHNS) YCMAaTPUBAET-
cs, 4TO JIUIA, TPOBOAUBIINE HAPYKHOE HaOMOeHe
Ha MecTe, He CMOTUIN MAeHTUGHUITMPOBaTh /e MeHe3eca
kak Xycetina OcmaHa. ToT ¢pakT, 4TO KypHaJI perucT-
paluy Hapy>KHOT'O HaOTI0ZIeHUs YIIOMUHAJ €T0 B KaK-
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JIoY 3aIMKCH KaK «[HeycTaHOBIeHHOT0] Myx4uHy U/I»,
HECKOJIPKO IIOAKpeIUIAeT 3Ty Mo3uLnio. TeM He MeHee,
MI0-BUIMMOMY, Te, KTO HaXOAWICA Ha KOMaHZHOM ITyH-
kTe 1600, 6p11H YOEXZEeHbI, YTO ObLIO IPOU3BEAEHO
OJTHO3HAYHOE OIo3HaHMe XyceitHa OcMaHa.

33. [IpumepHO B TO BpeMs, Korza ge MeHesec
BHOBbB CeJl B aBTOOYC, TofipaszieJieHue U3 yIpaBieHus
SO19 Hauano ABMXeHUe B CTOPOHY paiioHa bpukcToH.
PykoBOAUTENb GPUTA/BI CIIEIMATUCTOB TI0 TPUMEHE-
HUIO OTHECTPEJIbHOI'O OpY:kuA Mo3xe pacckasai [PCC,
YTO 110 PALUU OH CJIBIIIAJ, YTO «3TO OBLT OTIpeZIeIEHHO
Halll YeJI0BEK, OH HEPBHUYAJ U ObUT B3BUHYEH».

34. B 9.59 cOTpyZAHUKOB OpUTaj HAPYKHOTO
HaboleHUs TIOIIPOCIIN YKa3aTh B TIPOIEHTax BEPO-
ATHOCTB TOTO, YTO Je MeHe3ec ABIAICA Pa3blCKUBA-
e€MbIM TI0Z03peBAaeMBIM, ¥ OHU OTBETHWJIU, YTO ITO
«HEBO3MOXKHO [cZie/1aTh], HO CYUTAIM, YTO OH U ABJISII-
A TI0Z03pEeBaeMbIM».

35. Jle MeHesec Bbllen U3 aBToOyca B palioHe
Croksesa (Stockwell) v HamTpaBWICS B CTOPOHY CTaH-
uuu MeTpo «CTOKBeI». PA10M HaxoAWINCh HECKOJIBKO
COTPYZIHUKOB CIY:KOBI HaPY>KHOTO HaOIIOZIeHUs, U UX
PYKOBOZUTEb IIPE/JIOKII OCTAHOBUTS Jie MeHeseca o
TOTO, KaK OH IIPOW/IET Ha CTAHILIUIO. YIIOJTHOMOYEHHBIN
OTBETCTBEHHBIA cTapIui oduilep cHavyaja MpuKasa-
J1a, 9TOOBI OHU OCTAHOBWIIU €TI0, XOTs OHa 6bUIa MHPOP-
MMPOBaHa O TOM, UTO IoJpas/ieieHre U3 yIpaBieHUs
SO19 eme He roToBO AeticTBOBaTh. OZHAKO MTOYTHU Cpa-
3y K€ TI0CJ/IE ATOTO el COOOIIVIIH, YTO ZaHHOE Mo/pa3-
JileleHre HaXOUTCA Ha MecTe. B pesyibTaTe OHa OTMe-
HWIA CBOe TIepBOHAYaJbHOE paclopsiKeHUe U IIpUKa-
3aja cllellaJrcTaM o MpUMeHEeHUIO0 OTHEeCTPEIbHOTO
OpYKHUSA OCTaHOBUTH e MeHe3eca. K aToMmy MoMeH-
Ty Ae MeHe3ec y:Xe HaxXOAWICA Ha CTaHLUU METpO.
Cotpyzanuk TposH 84 nepejan IIpyKas ClelraanucTam
10 IPYMeHEeHHUI0 OTHECTPETBbHOTO OPYXKUs, coobImas
WM, YTO «OHM XOTSAT, YTOOBI MBI OCTAHOBWIN OOBEKT,
KOTZIa OH OyZeT BXOAUThH B MeTpO». CllelUasucTaMm mo
[IPUMEeHEHUI0 OTHEeCTPEIbHOIO OPYXKUs ObUIO coobie-
HO 0 Havase JelCTBUs «KPAaCHOT'0 KOZAa», U 9TO O3Ha-
4aJo, 4YTO OHU JOJDKHBI [TIOJTHOCTBIO KOHTPOJIUPOBATH
CUTYyAaIUIO U YTO 3a/lepKaHue ¢ IpUMeHeHUeM OPY:KUS
CTaJI0 HEN3OEKHBIM.

36. Kamepa BUZIecOHAOIOIEHYA HA CTAHIMHY MTOKa-
3piBajia Je MeHe3eca BxoagmuM Ha ctaHiuio B 10.03,
OJeTHIM B JIETKYIO JPKMHCOBYIO KYPTKY, GyTOONKY
U IXKUHCHI, UAYIIUM CIIOKOMHO U HUYero He HecyIuM
pu cebe. OH CIYCTHICA IO 3CKaNaTopy Ha miaTdop-
My. BMecTe ¢ TeM OTCYTCTBYIOT 3alllICH C KaMep BUZeo-
HabMI0ZleHUs B HIDKHEN 4acTH dcKajaTopa Wid Ha
wiatrGopMe: COOTBETCTBYIOLINE BUAEOIUIEHKH, KOTAA
oHu O6bUTH U3BATH MPS, oKka3anuch mycThiMu. Jlokaaz
IPCC «Croxksein-1» u CPS no3»e yCTaHOBWIH, YTO 3TO
MIPOM30ILJIO B pe3yibTaTe MOBPeXKAeHUS Kabes BO
BpeMs HeZIaBHUX PEMOHTHBIX pabor.

37. B 10.05 HECKOJIBKO CIeLVAaIUCTOB [0 IpUMe-
HEHUIO OTHECTPEeJbHOTO OPYKUSA BOILIH HAa CTAHLIUIO
MeTpo «CTOKBEJI» U TTOOEXKaTH BHU3 M0 3CKANaTOPy.
B 10.06 oHu mociezoBaau 3a e MeHe3ecoM Ha IUIaT-
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dopmy. CBUZETENBCTBA OUYEBHULIEB O TOM, YTO UMEH-
HO IIPOM30IILIO Jajiee, ABIAITCA IPOTUBOPEUYUBBIMU,
U HEKOTOphIe U3 CBUZETeNeN Jalu MTOKa3aHUA O CIIy-
YUBIIEMCS, O KOTOPHIX B HAaCTOsAIIee BpeMs U3BECTHO,
YTO OHU HE MOTJIU OBITh TOUYHBIMH. OZHAKO U3 MOKa-
3aHu, uutupyeMsix B gokaaze [IPCC «CTokBem-1»,
npeAcTaBiaAeTcsd, 4To e MeHe3ec BoIlea B TPeTUH
BaroH CTOAIIEro Ioe3/a U cesl TaM Ha MecTo. OfWH U3
COTPYAHUKOB CJIY)KOBI HApYKHOTO HabII0eHUT KPUK-
HyJI CIEIJUAJINCTaM 110 IPUMEHEHUI0 OTHeCTPEeIbHO-
ro Opyxusd, 4To Ze MeHe3zec HaXOAUTCA TaM. 3aTeM
Ae MeHe3sec BCTal C ONyL[eHHBIMU BHU3 pyKaMH,
€ro TOJIKHYJIU 0OpaTHO Ha MECTO U IIPYIKAIU JBOE
COTPYZHUKOB nonunuu. [1o cioBaM ofHOro cBUzeTe-
Jid, pyKa fe MeHe3eca BO3MOXHO JBUHYJIACH B JIEBYIO
CTOPOHY €ro GPIOYHOTrO MOsICa, U JBOE CIEI[UATHICTOB
10 IPMMEHEHUI0 OTHECTPEJbHOTO OPYyXKHUA (COTPYA-
HUKY nosmnuu Yapau 2 1 Yapau 12) HeCKOIbKO pas
BHICTPEJIWIY B Zie MeHe3eca U yOMIu ero.

38. B TeueHMe HECKOJIbKUX AHEH IOCJE 3TOrO
5MM307a, KOTZa CTajJo OYeBUJHO, 4TO e MeHe3ec He
OBUT pUYACTEH K MOTBITKAM COBEPIIEHUA TEPAKTOB
21 uronA, KOMUccap CTOJIUYHON NOMULINY, ITpeMbep-
MHWHUCTP ¥ MUHUCTP UHOCTPAHHBIX el U [0 AejaM
CoapyxecTBa BBIPA3WIN IyOOKOE cOXaJeHUeE To
moBozy ero rubenu. [Ipegcrasurens MPS ornpasmics
Ha BCTpeuy € WieHaMU ero ceMby B bpaswiuu u usBu-
HWICA Ilepesi HUMU OT UMEHU Noaunuu. beuta corna-
COBaHa BHIILIATA JleHeT ex gratia' ¢ meabpio rapaHTu-
pOBaTh, YTO PUHAHCOBbIE IIOTPEOHOCTH CEMbU OYAYT
VZAOBJIETBOPEHHBI. YeHaM CEMbU TOTHOIIETO OBLIO
IIpesJoXKeHO BOCIOIb30BaThCA HE3aBUCUMOHN IOpU-
JUYeCcKOU KoHCyabTanuel agBokara B Coe[MHEHHOM
KoponescTBe, 1 UM CKa3aiu, YTO IPU STOM UX U3JEpPXK-
KU OyZyT OIUIaYeHHbl.

1. HepBOHa‘IaJIbHBIe paccieagoBanuda

39. 3akoH o pedopme nonunun 2002 roga u Ilo-
nunedickuii pernameHT 2004 roga (;kaso6Bl U Hapy-
IeHus) Tpe6oBau, YTo6H HHbOPMAIUI O TIpUMeHe-
HUM OTHECTPETHHOTO OPYXKUS MOJULEHCKUMU ObLIa
05l Iepesiana Ha paccMmoTpenue IPCC. OgHako nocie
cTpenbbbl Mo ne MeHe3ecy KOMUCCAD CTOJTUYHOMN
MOJIMIIAY COOOITIIT B MUHHICTEPCTBO BHYTPEHHUX e,
YTO Ha TOT MOMEHT OH pelInI He IepelaBaTh BOIIPOC
Ha paccmorpeHue IPCC.

40. TTockoIbKy cpa3y He OBUIO OYEBUJHO, UTO JIe
MeHe3ec He OBUT CBA3aH C TIONMBITKAMU OCYIIECTBUTD
B3pBIBHI, YIIpaBJeHue 1Mo 60prbe ¢ TeppopU3MOM Tep-
BOHAYaJIbHO COXPAHWIO 3a OO0 OCHOBHOM KOHTPOJIb
3a MeCcTOM IpouciiecTBus. B aTo Bpema JlemaprameHT
npodeccuoHanbHBIX cTaHAapToB (Department of

! Ex gratia (y1aT.) — U3 MuwiocepAus, [06pOBOJIbHO; He MO 00s3aH-
HOCTHU (npumey. pedakmopa).

Professional Standards), camocTosATeIbHOE TIOAPa37ie-
nexre MPS, koTopoe 6bUIO YBEIOMIEHO O IIPOUCIIECT-
Bum 22 utonsg 2005 r., B 10.38, obecreqmio HEMPUKO-
CHOBEHHOCTH MECTAa IIPOUCIIECTBUS, ONMPOCUIIO CBH/IE-
Tejlell ¥ IPOBEJIO OCMOTP MeCTa ITPOUCIIEeCTBUA.

41. Tlocyie UHITUZEHTA CO CTPENBOOH COTPYAHUKOB
nosuiuu Yapau 2 u Yapau 12 gocTaBUIX B MOIUIIEN-
ckuit yuacTtok. B 14.30, mocsie KOHCY/IbTAI[UM C a/IBO-
KaToM, OHU CKasaju, 4TO celiuac He OyAyT genaThb
KaKux-Tubo 3asBIeHu. BMecTo 3TOTO OHU cZeanu
cBOMU 3asaBieHUsA nmpuMepHo B 14.00 Ha ciezayiouuii
ZleHb, KOTZIa UM CcKa3aJj, 4To Jie MeHe3ec He ObUT CBA-
3aH C MOMBITKaMU IIPOU3BECTU B3PHIBE. HekoToprie
JleTaiu, KOTOpble OHU M3HaYaJbHO COOBIIWIH, 160
OKa3aJuCh JIOKHBIMHU, JT1O0 OBUIM IIOCTABAEHBI O]
coMHeHUe. HampuMep, oHU ITepBOHAYAIBHO YTBEPXK-
nanu, 94To fie MeHe3ec ObUT 0ZIET B 0OBEMHYIO KYPTKY
(3ammch KaMephl BUAEeOHAOMIOAEHUS TOKa3ana, YTo OH
OBUT OZIET B JIETKYIO [PKUHCOBYIO KYPTKY) U UTO COTPY/-
HUKM TMOJUIUHU yrpaBieHusa SO19 KpUKHYIU «BOO-
PYKEHHBIE TTOUIEHCKUE», KOTZIA OHU CEJIU B MOE3]
(IPCC cumTaeTr Taxkue JeHCTBUS «HEeJOTUUYHBIMU»
B CUTyallUH, ecIi UMeelb JIejI0 ¢ BO3MOXKHEIM TEPPO-
PUCTOM-CMEPTHHUKOM).

42. 22 nroia 2005 r. coTpysHUK ynpasiaeHua SO12
U3BSUT JKypHAJI PErMCTPAIUY HapYy:KHOTO HabOI0eHUA
B 12.35. OzHako B 20.40 B TOT Xe JeHb KypHa ObLI
BO3BpallleH COTPYAHUKAM IoApaszenenud. [IpumepHo
B 3TO BPEMS, TIO-BUJIUMOMY, OBUIO C/IEIAHO U3MEHEHUE
B 3aIIMCH: CJIOBA «HA JIOJII0 CEKYH/BI ero JuIo. f cun-
Talo, YTO 3TO OBUI [TT0703pEBAEMBIiL]» ObLTN U3MEHEHBI
Ha «{f cunraro, uto 3to HE BbLI? [mogo3peBaeMsbIii] ».

43. 22 wrona 2005 r., B 21.45, YupasieHue 10
60pBbE C TEpPOPH3MOM OOUITUATBHO TIEPEAATIO KOHT-
POJIb 32 MECTOM IIPOUCIIECTBUA JlenapTaMeHTy Mpo-
deccroHaNbHBIX CTAHJAPTOB, TAK KaK OHO YOEMIOCh,
410 /e MeHe3ec He OBUT CBSA3aH C MOMBITKOMN TPOU3Be-
CTY B3DPBIBBL.

44. 23 miona 2005 r. 6510 TPOBeAEHO CyAebHO-
MeJAUNVHCKOE WCCIeJOBaHWE TPYyIa, W NPUINHOHN
CMepTH OBUTH yKa3aHbI «<MHOXKECTBEHHbIE OTHECTPETb-
HbIe paHeHUs B rojioBy. [[pyynHa CMePTH — cepbe3Hast
TpaBMa I'oOJIOBHOT'O MO3Ta».

2. IlepBoe paccinenoBaHue, nposegeHHoe IPCC,
u gokian IPCC «CTokBesuI-1»

45. 25 utona 2005 r. JlenaprameHT mpodeccu-
OHAJIBHBIX CTAHAAPTOB OUIIMATIBHO TIEepeas pac-
cienoBanve nHNuAeHTa B Begenue IPCC, pacciezno-
BaHUeE KOoToporo Havasnoch 27 utond 2005 r., korga
JlemapTaMeHT mpodeCcCHOHATbHBIX CTAHAAPTOB TIpe-
JIOCTABWI €l COOTBETCTBYIOIIE UMEBIIUECS Y HETO
MaTepuaibl. V3-3a cepbe3HOCTU BOIpOCA U 06IIe-
CcTBeHHOTrO MHTepeca k HeMmy IPCC onpezennia, 4To
MIPUBJIEYET K MPOBEAEHUIO paccieZoBaHuA COOCTBEH-
HBIU niepcoHas. XoZ paccie[0BaHUS KOHTPOJUPOBA

2 3pech u anee Tak B TeKcTe [TocTaHOBIEHUSA (npumed. pedakmopa).
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suyHo npenceaarens IPCC, u cieacTBeHHas Opuraza
“MeJjia Bce IOJHOMOYMA W IPUBUIETUM KOHCTEOIa
TTOJTUIUY [ IPOBEJEHUS pacC/ie0BaHMs.

46. llenp paccieoBaHUA COCTOSIA B TOM, 4TO-
651 yBeoMuTb CPS 0 11060M yro/IOBHO HaKazyeMoM
JesTHUM, KOTOPO€E MOIJIO UMETh MECTO, TPEAOCTaBUTD
el JoKa3zaTelbCTBa, HEOOXOAUMEBIE [JIs MPUHATHI
pelieHUs 06 YyrOJIOBHOM IIpec/ieOBaHUU, AaTh BO3-
MOXXHOCTh «OTBETCTBEHHBIM OpraHaM», K KOTOPBIM
OTHOCHJIMICh COOTBETCTBYIONIYE COTPYAHUKH MOMULINHI
(MPS u CoBeT monuuuu r. JIoHZ0HA), pacCMOTPETb,
KaKue MOTYT MOTPeb0BaThCA MEPHI, TUCITUTUTMHAPHbIE
WU UHBIE, TPOMHGOPMUPOBATh MUHUCTPA BHYTPEH-
HUX Ziea 06 obcTosaTenbcTBax rubenu e MeHeseca,
a Tak)ke OKasaTh IMOMOIIb KOPOHePY' B OTHOIIEHUU
JIF0O0T0 TIPOBOZIIMOTO UM PacC/IeZIoBAHMS.

47. B 9acTHOCTH, B XOZie paccie[oBaHusd, IPOBOJY-
moro IPCC, ciezoBano U3y4uTh:

a) nudopmanuio, Ha OCHOBE KOTOPOH 0OOCHOBHI-
BaJsioch HaboZeHYe 3a ioMoM Ha Ckoirua-Poyz;

b) KOMaHZHYIO CTPYKTYPY OIEpAIH, B TOM YHCIE
WHOOPMALNIO O KOJUYECTBE U KAaTErOPUAX MIPUBJIe-
YeHHBIX COTPYAHUKOB-CIIEIIUATUCTOB U JOCTYITHOU UM
TaKTUKH;

¢) KBATMOUKAIIUIO U ITOATOTOBIEHHOCTh YYaCTHH-
KOB OITepaIiy, UX IPUTOAHOCTb /IS BHITIOJTHEHUS CBO-
Ux QYHKIIUIH;

d) meTanmy MHCTPYKTaska [Jif y4aCTBOBABIIKX B OTIe-
paluu COTPYAHUKOB U Jf060€e JOCTYIHOE OIHCAHLe
win poTorpaduio 1060ro moA03peBaeMOro;

€) BOIIpOC O TOM, OblIa JTM omepalusa ob03HavYeHa
kak «KPATOC» (HauuoHanbHasA cTpaTerus AeiicTBUN
B OTHOIIEHUM IOJ03PEBAEMBIX TEPPOPUCTOB-CMEPT-
HUKOB, KOTOpas JOIyCKajla UCII0Jb30BaHUE JIETANb-
HOI CWJIBI B C/Ty4yae KpaiiHel HeoOXOJUMOCTH), a TaK-
)K€ TIOJIUTHUKY, TAKTUKY JEHCTBUN U YPOBHU MTOJTHOMO-
ynii nmpu npoBegeHuu onepauu «KPATOC»;

f) aetanpHyi0 HHGOPMAIIHMIO O MPOBEAEHUN MO-
OUIBHOM OMepaluy HapyKHOTO HAaOJIOAEHUS OT
Ckomma-Poyz f0 craHnuu meTpo «CTOKBEI»;

g) JeTalbHYI0 UHGOPMAIUIO O AeHCTBUAX IIOJIHU-
I[UM C TOTO MOMEHTa, Kak Je MeHesec Jobpascs 7o
CTaHUIUU MeTPO «CTOKBEJI»;

h) Bompoc o ToMm, 6BUTH U cObOAEHB U 3hdeEK-
THUBHBI YCTAHOBKH, IpeAIogaraeMele omepaiuen
«KPATOC», 1 onepaTBHbBIE YKa3aHUA B €€ XOJe;

i) BOmmpoc o TOM, COOTBETCTBOBAJIA JIU OTepaIUs
«KPATOC» Tpeb6oBaHUAM cTaTbu 2 KOHBEHIIHH.

48. IPCC gmomkHa ObLIa TaKXe [O0J0XUTD O Jei-
CTBUSX U 3asBIeHUsX [lemaprameHTa npodeccroHab-
HBIX CTAHZAPTOB C MOMEHTA MTPOUCIIECTBUA U 10 OPU-

! B IpaBOBBIX CHCTEMaX MHOTUX CTPaH KOPOHED — 3TO JOJKHOCT-
Hoe JIMLO, obJafarolee IO3HAHUAMU B cdepe cynebHON Meau-
LIVHEL U Ha/leJleHHOe QYHKIMeH paccieZloBaHusA cIy4aeB HaCHIb-
CTBEHHOI WJIM BHE3AIIHOU CMepTH cpasy mocie cobbitus. B Coe-
auHeHHOM KoposieBcTBe B IIpe/lyCMOTPEHHBIX 3aKOHOM CJIy4asax
KOPOHEpCKOe pacciefloBaHHe MOXKET IPOBOAUTHCA C ydacTHEM
KOJUIETMHU NPUCAKHBIX, KOTOPAsi CO3bIBAETCS MO TPe6OBAHMIO KO-
poHepa (npumeu. pedakmopa).
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uuaabHOU mepegauu pacciaesoBanusa IPCC c enbio
yb6eaAuThCs, YTO paccieloBaHue, MPOBOJAUBIIEECS
IPCC, oTBevaso 06s13aTeIbCTBAM rOCyAapCcTBa B COOT-
BETCTBUHU CO cTaTbel 2 KoHBeHIINN.

49. B xo1e pacciefoBaHUA OBLIO MONyYEHO IOYTH
890 cBUAETEIBCKUX ITOKA3aHUH OT MOJUILIEHCKUX, DKC-
MepTOB-KPUMHUHAIMCTOB U TPAKAAHCKUX CBUZETENEH,
a Takxe 6bL10 cobpaHo 6osee 800 eMHUI] BENECTBEH-
HBIX JOKa3aTeabcTB. CeMblo Zie MeHe3eca BMeCTe C ee
3aKOHHBIMHU TIPEJCTABUTENAMHU PETYIIPHO MOAPOOHO
MHGOPMUPOBAJIH O XO/Ie PACC/IEAOBAHUS U O €T'0 BHIBO-
Jlax.

50. 30 centabps 2005 r. crneacTBeHHas Opuraza
IPCC mpeacraBunia otueT B IPCC, ykasas, inter alia,
YTO Ollpe/ieieHHble COTPYAHUKU MOJUIIUM, BO3MOXKHO,
COBEPIIWIN YTOJOBHBIE WIH JVCIUILUIMHAPHEIE IIPaBo-
HapywmeHud. B cBasu ¢ atum IPCC nHanpaswia nucbMa
B MPS u CoseT nmonuuuu I. JIOHZj0HA I10 IOBOAY COOT-
BETCTBYIOIIUX COTPYAHUKOB.

51. 19 auBapa 2006 r. coctaBneHnue gokiaazaa IPCC
«CTOKBEJI-1» OBLIO 3aBEPIIEHO, U OH OBLT MPECTAB-
sieH B CPS. 6 u 22 mapra 2006 r. 3aKOHHBIE IPe/ACTaBU-
Tesu e MeHe3eca ObUTH YBeIOMJIEHBI O paccaefoBa-
Huy, npoBoguBlemMca [IPCC, u goknaze. Jlulia, BXOAWB-
mue B coctaB [PCC, Takke NMpeAIoKWIN HAIPAaBUTHCA
B Bpasunuio c 1ejspio TpOUHGOPMUPOBATEL O COOBI-
THAX JI0O0TO MPOKUBAIOIIETO TaM YJeHa CEMbU Jie
Mene3zeca. 14 maprta 2006 r. IPCC mpezocTaBuia cBou
pexomenzanuu B MPS, CoBer nonunuu r. JIoHZ0OHA,
[MaBHOMY MHCIIEKTOPY KOpIIyca KoHcTebOiel Ee Be-
JindecTBa U B MUHUCTEPCTBO BHYTPEHHUX Jiel.

(a) Kpamkoe uanoxceHue 8b180008
doxnada «Cmoxsenn-1»

52. B fokyaZie pacCMOTPEHEL BCe CBULETENbCKUAE
MOoKa3aHus, TOAPOOHO U3T0KEHBI COOBITUA 22 UIONA
2005 1. 1 ceCTBEHHbBIE IeUCTBUA, KOTOPHIE TIOCTIE0-
BaJIU 3a UHIVJIEHTOM. B 4acTHOCTH, B HEM IIpoaHaIu-
3MPOBAHHI IeUCTBUSA ¥ OTBETCTBEHHOCTh KOMMaH/le-
POB TOJULIUM, UX COBETHUKOB U BCeX ZIeHCTBOBABIINX
Ha MEeCTe CIIe[IUaJNCTOB 110 IPUMEHEHUIO OIHeCTPeb-
HOTO OPYKHMA U COTPYAHUKOB CIY:KOBI Hapy:KHOTO
HaboZeHus. XOTA B OKJIaZie W IPU3HAETCSA, YTO
rubens fe MeHe3eca He ABUIACh Pe3yIbTaTOM KaKoTo-
60 YMBIILIEHHOTO AE€HCTBYSA, IPU3BAHHOIO ITOCTAa-
BUTb [0/, yTPO3Y *KU3Hb HEBUHOBHOT'O TPETHETrO JINLIA,
B HEM, TEM He MeHee, COZlep:KaJICs BBIBOZ O TOM, 4TO:

«...20.01. He MoxeT ObITh HUKAKUX COMHEHUH, YTO

yrpom 22 utost 2005 r. cTeyeHre 0OCTOATENBCTB

Mexay 5.00 u 10.06 mpuBesio K yOUICTBY COBEpIIIEH-

HO HEBMHHOTI'O 4Y€JIOBEKA...».

53. B oTHOLIEHNH «CTeYeHUs 06cTosaTeENbCTB» IPCC
BBIABUWIA PAZL HELOCTATKOB.

54. Bo-nepsbix, IPCC nozgsepria KpUTUKE UHCTPYK-
TaXky, IPOBE/IeHHbIE IYIABHBIM UHCIIEKTOPOM I10 PO3bI-
cky C. u corpyaHukoM TposaHoM 84:

«...20.8. OTCyTCTBYIOT COMHEHHA B TOM, UTO MHCTPYK-
Taku, IpoOBeZleHHble [IIaBHBIM HHCIEKTOPOM IIO
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posbicky C. u coTpyaHUKoM TposHoM 84], comepxa-
JI BCEOOBEMITIONYIO OOHOBIEHHYIO MHGOPMAIIUIO
0 pasBe/JaHHBIX, BKIIOYABINYIO CBSI3U O COOBITUAX
MeXzy 7 vrond U 21 1o, 1 BO3MOXXHOCTb TOTO, YTO
CIIeLIMaJUCTaM II0 OTHECTPeJIbHOMY OPYXUIO IIpU-
JeTcs CTOJNKHYThCA C OFHUM U3 TePPOPUCTOB, KOTO-
PBIH BBDKWJI IIPY B3pBIBAX, YCTPOEHHBIX HaKaHyHE
TeppopUCTaMU-CMepPTHUKAMU. VHCTPYKTax AJd
COTPYAHUKOB ympaeienusa SO19 u gpyrux 6puraz He
BKJIFOYAJI KAKOTO-THO0 Pa3bsCHEHUA 0OCTOATENBCTB,
KOTZia MOT'yT GBITh HCIIOIb30BaHbl YCTAHOBKHU Ollepa-
1y “KPATOC”. laHHBIe YCTaHOBKU ABJSIMCDH TOJBKO
OZIHVM U3 BapHUAHTOB, JOCTYIIHBIX /IS COTPYZLHUKOB
CTOJIMYHOM NOJNUIUY 110 OTHOIIEHUIO K IIpeJrioara-
€MBIM TepPOpPUCTaM U TePPOPUCTAM-CMEPTHUKAM.
CoTpyauukam ynpasieHua [SO19] He cka3anu, 4To
YCTaHOBKY JJOJDKHBI OBITH BBEZIEHE! B IeHCTBHE TONb-
KO B KpaliHeM ciy4dae, ecjlu COTPYAHUKU yBepeHBHI
B JIMYHOCTHU 4YeJI0BEKa, 110 OTHOUIEHHUIO K KOTOPOMY
3TH YCTAaHOBKYU OyZyT IPUMeHEHHI. DTH IOACHEHUSA
JIOJDKHEL OBUTH OBITH BKJIIOYEHB! B MHCTPYKTaX. ..».

55. Bo-BTopeix, IPCC packpuTHKOBaia HECIOCOO-
HOCTh Peajn30BaTh CTPATErWi0 KOMMaHJepa Mak-
Jlayasjina, UCIOoAb30BaB NoJpaszieeHusa U3 yupasie-
HuA SO19 na Cxommua-Poyz paHble:

20.50. XoTa ABe MUHYTH — 3TO O4eHb KODOTKHUU
CPOK, 3aZiepKKa COTPYAHUKOB ynpasieHus [SO19]
B IpPUOBITUY Ha MeCTO COOBITUH U HECITOCOOHOCTH
IIPOBECTH OZHO3HAYHOE ONIO3HaHHUE HaKaHyHe Jaju
BO3MOXXHOCTD 4eJI0OBeKY, KOTOPBIi, Kak OHU IloJara-
JIY, ABJIAJICA TIOZ03PeBaeMBbIM, IPOM3BECTHU MOMBITKY
B30pBaTh 60MOY Ha CTAHIIMU METPO, CECTh Ha TOT JKeE
aBTOGYC iBa pa3a U BOWTH Ha CTAHIIUIO METPO...».

56. B-TpeThux, B IOKJIaJie ObUIa pACKPUTUKOBaHA
3aZlepXKKa B Ilepefade pacciesoBanus B IPCC:

«...17.22. JlaBneHue Ha JeHCTBUS CTOJUYHON IIOJIH-
nuu nocjue cobertruil 7 u 21 urons oueBraHo. OfHAKO
TOT GaKT, YTO He3aBUCHUMBIN OpraH, CO3/JaHHbIN Ha
OCHOBe aKTa ImapJaMeHTa i pacc/ie0OBaHus Kanob
U cepbe3HBbIX WHI[UAEHTOB C y4acTHeM MOJULINY,
1 KOoTOphIH ¢ 1 anpesna 2004 r. He3aBUCUMO pacciie-
J0BaJl KOKABIN Cydal JeTaJlbHOTO NMPUMeHEeHUs
TONULeCKUMU OTHECTPEeIbHOTO OpYXXUs, Tellepb
JKe OKA3aJICs UCKIIOUeH U3 MPOUCXOAAINX COOBITUH,
SIBJIIETCA CEPbE3HOM MPobIeMOl He3aBUCHMOTO pac-
CJleZIOBaHUA U He I0JDKeH HUKOTZA IOBTOPUTHCS.

17.23. Te daxThl, 4TO CyllecTBOBaIa 03a60YEHHOCTh
10 TIOBOZY TP06JIeM C BUZIE03aMTUCIMH KaMepPhl BUZIEO-
HabmoieHus Ha cTaHiuu MeTpo “CTOKBEJUT” u 4To

«...20.15. [IpoBegeHue omepanuu c 7.15 go 9.30
JOJDKHO OBLIO TMPaKTUYECKU peaju30BaTh CTpaTe-
o, pa3paboTaHHYI0 KOMMaHAepoM Makzayasiom,
9TOOBl OBLIM 3a/€iCTBOBAHbI COOTBETCTBYIOIIME
pecypcel Ha CKOIIIMA-POY/] B kpaTualimue cpo-
ku. Kommanzep /[IMK 6buIa OTBETCTBEHHOU 3a
oIlepaluio I0cae ee UHCTPYKTaXa KOMMaHJepoM
Maxzaya/ioM. YcTaHOBKaA, KOTOpasi OIMCcaHa B IyH-
kTax 6.3 1 6.4, B CyIIHOCTHU 3aKJII04anach B CAEPXKU-
BaHUU, OCTAaHOBKE II0Z03PEBAEMOTO U ero 3azjep-
s)kaHuu. To, uTo mpousouuio Mexzay 7.15 u 10.06,
ABJIAITIOCHh HEUCIIOJHEHWeM 3Tod ycTaHoBkU. C 7.15
70 9.33 He ObUTA MPEANPUHATA afleKBAaTHAS IIOMBIT-
Ka 3aZelicTBoBaTh pecypchl nonunuu Ha CKOIIMA-
POV/I, xoTopasi mo3Bosinia Obl CTOTUIHOMN TOMUIINH
BBIIIOJIHUTH YCTAHOBKY. B TeyeHUe 3TOr0 BpeMeHU
TIPOXOAWIA ceprsl MHCTPYKTaxke. Hu ofiH 13 BOCh-
MU 4YeJIOBeK, KOTOpble IIOKKHYIU oM Z0 yxoza JIE
MEHE3ECA, He 6bUI OCTAHOBJIEH B COOTBETCTBUHU CO
cTpaTerueii, a Korja oH yiiesi, 3a HUM IIPOCTO cJie-
JAVIH, XOTS B TeUeHUe IojIydaca IpeJIpuHUMaIiCch
He3bdeKTUBHBIE TIOMBITKY OINIPEJEeNUTD, ABJIIC JIN
oH [mozmo3peBaemMbiM]. Eciii 6B COOTBETCTBYIOIHIE
pecypchl 6bUTH 3a/1eMiCTBOBAHbI, TO UMeIach Obl BO3-
MOxHOCTh ocTaHOBUTH JIE MEHE3ECA B Xo€e ero
IATUMUHYTHOTrO nepeasrkeHna oT CKOIIVA-POY/]
J0 mocagky B aBTobyc B TYJIC-XUJLI. ..

20.32. I'maBHBIN UHCIIEKTOP O po3bicKy C., «cepe-
OpSAHBIN» KOMaHAYIOIUHN, TPAKTUYECKH SBISICA
KOMaH/YIOIIMM Ha MeCTe COOBITHH C OTBETCTBEH-
HOCTBIO 32 COTPYAHUKOB ynpasieHuit SO12, SO13
u [SO19]. OzHakKo MOCKOJIBKY OH BCe ellle HaXO/WI-
csl ¢ coTpyAHMKaMu ynpasieHud SO13 u [SO19] Ha
HAWUTVHTEWI-JIEVH, xoraa J[E MEHE3EC nokuHyn
CKOIIIMVA-POVY/, u pacnonaraicsa B Llentpe “T.A.”,
korza JIE MEHE3EC 6bu1 uaeHTUGUIIPOBAH KaK
nozno3peBaemeiii B BPUKCTOHE, riaBHBIM WHCIIEK-
Top mo po3ricky C. Bcersa urpan B “ZOTOHANKH”
B OTHOIIIEHUH OTEPAIIHH. ..

20.49. ...maHHbBIe KaMephl BUAEOHAOMIOAeHUS Ha
crannuu MeTpo “CTOKBEJI/I” moxasblBaloOT, YTO
COTPYAHUKU Honuum ynpasiaeHud [SO19] Bomwuiu
Ha CTaHIUIO yepe3 JBe MUHYTHI ITOcje Toro, Kak JIE
MEHES3EC npoiesn yepe3 TypHUKET.

IIpOIIaN KEeCTKUe JUCKU U3 110e37a, ToYePKUBAIOT
mpobseMy. JJaHHBIH BOIIPOC MOXXHO GBUTO OBI PELTUTD
ropaszio paHbliie, eciv 661 OH HAXOAWICA 110 KOHT-
posem IPCC...

17.25. OTka3 pa3pemuTsb Aoctyn K geny IPCC taxxe
MTOAYEPKUBAETCA TeM 0OCTOATENIbCTBOM, UTO B 3aIlH-
CH B )KypHaJIe pETUCTPALUY HAPY>KHOTO HAOMIOAEeHUA
165330 6bUIM BHECEHBI U3MEHEHUH. ..

17.33. Ecim 651 IPCC yyacTBOBasa B esie ¢ Havana
pacciieZloBaHus, XKypHal PerucTpaluyd Hapy>KHOTO
HabJroieHVs He ObUT OBl BBIZIAH JJIs1 BHECEHUS U3Me-
HEHUH B 3aIIMUCH...».

57. Tem He menee IPCC ycraHOBWI/Ia, YTO CWIbHAA
TpsCKa B aBTOOyce MoMelnaja BECTU BU/E03aMKUCh
OOIBIIIelt YaCTH TIOE3KYU B HEM, KECTKHUH JVICK B TTOe3/le
He ObUT 3aMeHeH B TIOJIOXKEHHBIH ZIeHb, U 3aMUChIBAIO-
Iiee 060pyZIOBaHKe Ha CTAHI[UN OBUIO CJIOMAHO B XOZIE
HeZlaBHUX PEMOHTHEIX pabot. CiezoBatenbHo, [PCC
MIPUIIUIA K BEIBOAY, YTO OTCYTCTBOBAJIM «CBU/ETEIbCTBA
COKPBITHA 3THUX ZI0Ka3aTelbCTB OT CJIE/[CTBUA>.

58. AHasOruYHBIM 06pa3oM, /IBa CBUETENA-IKC-
mepTa, UCCIe0BaB XXypHa perucTpauuyl HapyKHOT'O
HaOJTI0IeHYs1, He MOTIM IPUUTH K eAMHOMY MHEHUIO
0 TOM, OBUTH JTU BHECEHBI U3MEHEHUs B 3aMMKUCH, WIN
ecs 6BUTH, TO KTO OBl MOT 3TO C/ENATh.

(b) YeonoseHoe npecaedosarue

59. B fioxiiazie Takke ObLT yKa3aH psf JIUII, B OTHO-
IIeHuY KoTopbix CPS Moryia 65 pacCMOTPETH BOIIPOC
06 UX YyTOJIOBHOM TIpec/IefloBaHUH.

(i) CoTpyZHUKU MOJULIUU
Yapau 2 u Yapau 12

60. B oTHOIIIEHWH TOro, 4YTO Ae MeHe3sec OBLI
3acTpejieH IOcle TOTO, KaK OH ObI GJIOKHpPOBaH
B noe3ze MeTpo, IPCC ormeTnna:
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«...20.71. [leiicTBUA COTPYAHUKOB nonuuu Yapau 2
u Yapsiu 12 cirefiyeT paccMaTpUBaTh C yI€TOM COOBI-
TUW JHA ¥ ABYX NpeAbAYyIINX Helenb. Ha HHCTPYK-
Ta)ke OHU OBUIN IIOJHOCTHIO IPOMHGOPMHUPOBAHBI
0 BO3MOKHOCTH IIOZI03pe€BaeMbIX B TeppoOpuU3Me
aKTHUBHO JelcTBOBaTh. B Xxoze omepanuu coTpyz-
HUKU nonunuu Yapau 2 v Yapau 12 caslmany, 4To
My’KYMHa, 32 KOTOPBIM BeJOCh HabJIoZieHue, ObLI
UAeHTUOUIIMPOBAH KaK OAWH U3 I0Z03PEBaeMBIX
B IIOTIBITKE ITPOM3BECTH B3PHIBBI HakaHyHe. [To npu-
6biTHr B “CTOKBEJL/I” B OTHOIIEHUM COTPYAHUKOB
ynpasneHus [SO19] BcTynus B felicTBUe “KpacHBIHN
KO/”, pa3pelLIalouinii IpUuMeHeHle OTHeCTPeJIbHOTO
OpYXHUA IO IPUKa3y OT YIOJHOMOYEHHOTO OTBET-
CTBEHHOTO CTapulero opuiepa He JOMYCTUTh BXO-
Zla 4eJoBeKa Ha CTAHIIMIO MEeTPO U ero Iocajxy Ha
oe3.

20.72. Ounu Bugeny, kak “AnBop” [COTPYAHUK CIIy-
OBl Hapy)XKHOTO HabofeHus U3 yrnpasiaeHus SO12]
LIeJIUTCA B IT0ZJ03peBaeMOT0, KOTOPHIN, KaK OHU BUZle-
JIA, BCTaBaJj CO CBOero MecTa. 3areM “AiBop” cxBa-
THJI NIOZ[03PEBAEMOT0 U HACWIBHO MOCaII 06paTHO
Ha cugeHbe. O6a COTPYAHUKA TOBOPWIH, 4TO, IO
WX MHEHUIO, OHU JO/DKHBI OBLTH /1eficCTBOBaTh He3a-
Me/ITUTENBHO, YTOOBI IPEAOTBPATUTh TUOEND JTI0/ei
B 1oe3ze. ..

20.74. Corpyzauuku nonmunuu Yapau 2 u Yapau 12
YeTKO [0JIarajIy, YTO OHU IeHCTBYIOT B IIOPsAZKe HE0O-
XOZVIMOM OGOPOHBI U COIVIACHO 3aKOHY MMEIOT IIPaBo
npuberHyTh K cue. [CPS], BO3MOXHO, 3ax04eT pac-
CMOTpPETH BOIIPOC O TOM, He 00pa3yloT X JeHCT-
BUA COTPYAHUKOB noaunuu Yapau 2 u Yapiu 12
COCTaB YMBIIIJIEHHOTO yOUICTBA B KOHTEKCTE UX
000CHOBaHMS IPUMEHEHUS] OTHECTPEJILHOTO OPY-
skud npotus JIE MEHE3ECA u ¢ yyeToM TOro, 4TO
B TO BpeM: UMeJIUCh 00bACHEHNUA 110 TIOBOAY IIPpH-
MEeHEeHHs OTHECTPe/JBHOIr'0 OpYyXHd, KOTOpble He
COIVIACyOTCSA C OKA3aHUAMHM O COOBITUAX, JAHHBI-
MH cIycTsa 36 9acos...

20.94. ...[CPS]... Moria 661 paccMOTpPETh BOIPOC
0 TOM, He IIPOSIBIJIM JI OHU I'PyGyI0 HEOCTOPOXK-
HOCTb, C/iejIaB BBIBO/], YTO HMEIOT JIeJI0 C TEPPOPU-
CTOM-CMEPTHHUKOM...».

(ii) YOoMHOMO4YEeHHBIM OTBETCTBEHHBI U
cTapmuii opuiep

61. B oTHOIIIEHUM POJIU YIIOJTHOMOYEHHOT'O OTBET-

CTBEHHOTO cTapiiero odpurepa IPCC ykazana:

«...20.77. Ilpukas, oTAaHHbIN KoMMaHgepoM UK,
3aKJII0YaJICS B TOM, YTOOBI OCTAHOBUTH MOZI03pEBAe-
MOTO U HE ZIaTh €My J00paThCs 0 CTAHI[UU METPO,
a 3aTeM cecTh Ha moesz. [Ipu cobecesoBaHuu ee
MOIIPOCUIN OOBSICHUTH CJIOBO “OCTAaHOBUTH”, U €€
OTBET OBUI, YTO “OCTAHOBUTH” — 3TO MPUBBIYHOE CJIO-
BO C TOYKHU 3PEHUs MOJUILUM U 03HAYaeT “OCTaHO-
BUTH U 33/lepKaTh’. DTO MHEHUE PA3ZeAIoCh IJIaB-
HBIM MHCIIEKTOPOM I10 pO3bIcKy C. ¥ COTPYAHUKAMU
Tposanom 80 u TposHoM 84.

20.78. OxHaKo HEOOXOAMMO YUUTHIBATh, KaK MPUKa3
OBUT BOCIIPUHAT COTPyAHMKaMu ynpasienus [SO19].
ITocyie MOJTHOTO MHCTPYKTa)ka MHOTHE COTPYAHU-
KU nonuuuu ynpasaeHus [SO19] ykasanu, 4To OHU
MoJIaraiv, YT0 UM MPUAETCA IPOTUBOCTOATH TEPPO-

POBaH KaK OZIVH W3 MOZ03PEBAEMBIX B HEYZAABIIUXCS
B3pbiBax 21 urona 2005 r. OHU HAXOAWUIUCH B CUTYa-
LMY TBITAIOIUXCA “yrHAThCsA” 32 OpUraZioi Hapy»KHO-
ro HabJIoIeHYs TIOCTIe TOTO, KaK UX MHCTPYKTaXK ObLT
3aBepileH. V Korza oHM MPUOIU3WINCH K CTAHIIUH
MeTpo “CTOKBEJUI”, TO ycblany, 4YTo MoJ03peBa-
€MBIH BOIIeJ Ha CTAaHIUIO METPO, U OHU MOJYIIIU
IIPUKa3 OCTAHOBUTH €T'0 IIPU IOIBITKE CECTh B II0E3]
MeTpo. 1! He Bepio, YTO UCIOIb30BaHKE CJIOBA “OCTa-
HOBHUTH” MOXKET OBITh CBSI3aHO C OOBIYHBIMU 00sI3aH-
HOCTAM COTPYZHUKOB IOJUIUU. YUUTHIBAsA TUIIUY-
HBIN 06pa3 MBIIUIEHUA COTPYAHUKOB yIpaBIeHUA
[SO19], cunTaromux, YTo Ha CTAHLIUIO METPO BOILEJ
TEePPOPHUCT-CMEePTHHK, MOIydyeHUe OT YIIOJTHOMOYEH-
HOTO OTBETCTBEHHOTO CTapluero opuiepa npukasa
OCTaHOBUTD €T0 HE MOXKET OBbITh CBA3aHO C UX OOBIY-
HBIMU 00s13aHHOCTAMU. OHU He MOJTYYWIH M0JZ0OHO-
ro pozia pa3bACHEeHMH, Kak A ykasana B ImyHkTe 20.8.
Ecnu 6bl OHU TOJYYWUIM TAaKOW WHCTPYKTAX, TO
OHM, BO3MO)XHO, ObLITH ObI 60JIEE OCTOPOXKHBI, KOTa
nogonu k JIE MEHE3ECY u uMenu ¢ HUM Jeo...

20.82. [ [crapmuii ciexoBaTenb k. []. KammuHc]
KOMMEHTHUDPYIO B IIyHKTe 20.47 MOCIeCTBUA TOrO,
4yTOo OpHraZa HapyKHOTO HaOIIOZEHUA He cyMmesa
a7IeKBaTHO WIEHTUUIIMPOBATH YeIOBeKa, 3a KOTO-
pBIM OHa ciexwna. OfHAKO 3TOH OGpuraze notpe6o-
Banuch 30 MuHYT Ha ciaexky 3a JJE MEHE3ECOM
Y MIOIIBITKY WAEHTUQHUIMPOBATH ero. JTO JaN0 KOM-
MaHzepy MK 30-MUHYTHYI0O BO3MOXHOCTB Aeii-
CTBOBaTb B COOTBETCTBUU CO CTpaTervey onepauuu.
OxHaxo He 6BUIO IPEAIIPUHATO KAKUX-THO0 ITOIBITOK
MIOCTYIIUTD TaK.

20.83. Cotpyauuku ynpasnenus [SO12], koTopsie
cneawnu 3a JIE MEHE3ECOM, 6BUTH yIIOJTHOMOYE-
HBl HOCHUTb OTHECTpEeJbHOE OpYXKUe AJAd JTUIHOU
3aIIUTHI ¥ 3AIUTH TPaKJaH. B KOHTeKCTe COOBITHM
7 u 21 utons, KOTJa IPOU3OIIIN COOTBETCTBEHHO
VCIHENTHBIH TOAPBIB B3PEIBHOI'O YCTPOHCTBA U IIOTIBIT-
Ka MoZphIBa B3PHIBHOTO YCTpPOMCTBa B aBTOOyCax,
MOXXHO CYUTaTh IIPOBAJOM PYKOBOJCTBa oIepa-
uuu To, 4To JIE MEHE3ECY 6BLI10 IT03BOJIEHO CECTh
B aBTOOYC B TYJIC-XUJIJL. Eciiut GBI OH ABJISUICA TEPPO-
PHCTOM-CMEPTHHUKOM, TO 3TO MOIJIO OBl 0OEPHYTHCA
karactpodoii. TakuMm 06pa3om, MPOBaj B UCIIOIb30-
BaHUM COTPYAHUKOB yrpasnaeHus [SO12] ansa Toro,
YTOOBI OCTAHOBUTD €I'0 BTOPYIO MOCAZKY Ha aBTOOYyC
B BPUKCTOHE, saBiseTcs elie 601ee HeoObACHUMBIM
OTKa30M B peayu3aliiy CTpaTeruu. . .

20.87. [YIOMTHOMOYEHHBIN OTBETCTBEHHHBIH CTap-
mwuit opunep] MOATBEPANIA, YTO OHA OCYIIECTBILIA
KOMaHZIOBaHUE omeparuen.

[CPS], Bo3MOXHO, 3aX04eT pacCMOTPETh BOIPOC
0 TOM, MOTYT JI MeTOJ, KOMaH/JOBaHU:A 3TOH ome-
pauueii, HeHa/Iexkalllee MCI0JIb30BaHUE pecyp-
COB U OTCYTCTBHE KaKUX-JINOO JPYyTUX TaKTH4e-
CKMX BapUaHTOB JelicTBUIl paccMaTpuBaThCA
B KayecTBe Ipy0oil HEOCTOPOKHOCTH. ..».

(iii) «/JlxxerMcC»

62. B oTHOIIeHUH «HAeHTUUKAIUN» e MeHe3eca
Kak nogo3speBaemoro IPCC ormetwia ciezyomee:

! Tak B TekcTe opuruHazia [locraHoBieHUs. Bo3aMOXHO, 3TO Iosic-
HEHUs YIIOMTHOMOYEHHOTO OTBETCTBEHHOTO cTapuiero oduiepa,
OZIHOTO U3 YYaCTHUKOB pa3bupaTenbcTa (npumey. pedakmopa).

pucty-cMepTHUKY. COTpyAHUKHU ynpasiaeHusa [SO19]
3aABWIN, YTO OHM CUMTAIH, YTO 0OBEKT Habiioze-
HUs, CJIefl0BaBIInii B aBTOOyCe, ObLT nAeHTUUIHU-
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«...20.53. .../Ixxeiimc, [pyKoBOAUTENb OGpUTaZbI
HapyXHOTO HabJII0JeHUsA], He COOOIIII PYKOBOJ-
CTBY O TOM, YTO HEKOTOPHIE COTPYAHUKU €ro Opu-
raZil AyMajiu, 4To 06BeKT HAOIIOAEeHY He SABJISIICH
[mozo3peBaeMbiM]. DTa nHbOpPMALUA JODKHA GbUIA
OBITH TOJHOCTHIO TepeZaHa [yIOJHOMOYEHHOMY
OTBETCTBEHHOMY CTaplueMy oduiepy], MOCKOIbKY
ata uHbOpManus MOIJIa OTPA3UThCS HA IpOILecce
TpUHATUSA efo pelteHui. [CPS], Bo3MOXKHO, 3ax04eT
pPaccMOTpeTh BOIIPOC O TOM, HE MOXKET JIK 3Ta HEOCTO-
POXHOCTb CO CTOPOHHI “/I)KeiiMca”... CUUTATHCA I'PY-
601 HEOCTOPOXKHOCTBIO. ..».

(iv) ViHBIE COTPYAHUKYU MOMUIIUU
B Ioe3/e METPO

63. YTo KacaeTca Kakoro-iubo MmoTeHIHuaaIbHOTo
NpaBOHAapyILIeHs, BO3MOKHO COBEPLIEHHOT'O BOCbMe-
PBIMHU COTPYZHUKAMU IIOJULIMU B r1oesze meTrpo, IPCC
yKasaja ciaefyroliee:

«...20.91. YuuThiBasA, YTO OHU CUUTAIU, YTO UMEIOT
ZleJI0 C TeppPOPUCTOM-CMEPTHUKOM, IIpeACTaBiAeT-
Cs1 HEJIOTUYHBIM, YTO OHU ObI OCTAaHOBWIU €0 JAJA
TIPOBEPKU JOKYMEHTOB /IO TIOIBITKY €ro 3a/lep:KaTh.
[CPS], BO3MOHO, 3aX04eT pacCMOTPETHh BOIIPOC
0 TOM, He BCTYNWJ JU B IPECTYHHBIH CroBOp
C [leJIbl0... U3BPATUTh XOJ IIpaBOCyJAHd... KTO-
60 M3 BOCBMU COTPYAHUKOB B I0€3/le METPO,
KOTOpBIE yTBEPKAaIH, YTO KPUYaaIl WIN HeE CJIbI-
LIaJIU cjI0Ba “BOOpYyKeHHAs HOMULHA”...».

(v) Corpyauuku TpoaH 80, Tpoan 84
Y rJIaBHBIM MHCHOEKTOp Io po3bicKy C.

64. ITockonpky IPCC He cuuTasna, 4YTO COTPYAHUKHI
Tposn 80, TposH 84 u I71aBHBIN UHCIEKTOP IO PO3bI-
cky C. OBUIM B COCTOSTHUY HOBJIHUATH Ha UCXOZ, COOBI-
THI, TI0 ee MHEHUIO, OHU He MOIJIU OBITh IPHBIEYEHBI
K OTBETCTBEHHOCTH.

(vi) )XypHan perucrpanuu HapyXHOTO
HabioAeHUsS

65. B oTHOIIIEHNH BO3MOXKHOT'O BHECEHUS H3Me-
HeHUU B 3allUCHU XKypHajaa perucTpanuu Hapyx-
Horo Hab6mwzenusa (cMm. §§ 42 m 56 HacTosAwero
[ToctaHoBenus), IPCC He oOHapyXKuIa AOCTATOYHBIX
VIUK TPOTUB KaKOTO-THU0O0 JIUIIA, YTOObI TIPEZATIONOKUTS,
YTO OBLIO OB BO3MOXKHO BO30OYIUTh YTOJIOBHOE /IEIO.

(c) Pexomendayuu no nogody onepayuu

66. IPCC oTmeTHIa, YTO B XOZIe ee paccjieoBaHusA
6bUTa BBICKa3aHa cepbe3Has 03a604e€HHOCTD TI0 MOBO-
4y 3G PEeKTUBHOCTY pearupoOBaHUA CO CTOPOHBI MTOJIHU-
muu 22 uiona 2005 r. Ota 03a604eHHOCTh OTHOCHIACDH
He TOJIbKO K TOMY, 4TO II0 OIIMOKe ObLT YOUT HU B 4eM
HETIOBUHHHIN WiIeH 0OIIecTBa, a TaKXXe K TOMY, 4TO
pearvpoBaHue MOJUIINH, BO3MOXHO, He OBLIO aje-
KBaTHBIM, YTOOBI Ipecedb AeHCTBUA TEPPOPUCTA,
KOTOPHIM HamepeBaJcAd NPUYUHUTH BpeZ. B cBA3u
c atuM IPCC gana psij moApoOHBIX pEKOMEHJAIINM 110
MIOBOJY IIPOBE/IeHUA OlepaLlH.

67. IPCC noguepkHysia iBa UMEIOLIUX OTHOIIEHUE
K OIlepalli¥ OMAaceHUs IO MOBOJAY HCIIOJb30BaHUSI
OTHECTPEJIbHOTO OPYXUsA: CYL[eCTBEHHBIN pa3phiB
BO BpeMEHU MeXy MOMEHTOM, Kor/la OBIIO TIPUBIIE-
YeHO nojpaszeneHue u3 ynpasnenusa SO19 u, korga
OHO OBUTO BBEZIEHO B IEUCTBUE, OTCYTCTBUE SICHOCTH
OTHOCHUTENbHO KOMAaH/IBI «OCTAHOBUTL» MOZ03pEBae-
MOTO C YI€TOM THUITMYHOTI'O 00pa3a MBIILIEHUA CIEIH-
aJIMCTOB TI0 IPUMEHEHHUIO OTHECTPENBHOTO OPYKHUS.
IPCC Takke Jaja mogpoOHbIE PeKOMEHAAIY OTHOCH-
TeJbHO KOMaHZOBaHUA U KOHTPOJIS 3a IPOBeAeHueM
omepaluii ¢ MpuMeHeHHEeM OTHECTPETbHOT'0 OPYXKUS,
BKJTIOYas HEOOXOAUMOCTb YTOYHEHUS poJieli U 06s13aH-
HOCTel B paMKax MOJYMHEHHOCTH, yCTAHOBJIEHU YeT-
KOTO U OOIENPUHATOr0 IOHUMAaHUS 00CTOSATETHCTB
MpoBeZieHUs OYAYUIUX ONeparuil v, yIUTHIBas HEUC-
MOJTHEHWE CTpaTernu KoMMmaHepa Makzayasia mo
obeclieueHUIO0 CBOEBPEMEHHOTO BBOJA B IEHICTBUE
nozpaszeneHusa u3 ynpasiaeHusa SO19, 3azeiicTBoBa-
Hus 60jiee COBEPIIEHHBIX KAHAIOB CBA3H.

68. B oTHOIIIEHUM OTNEpalNil Hapy)XHOTO HabJIIo-
neuns IPCC BrIpasusa 06eCIIOKOEHHOCTb TEM, YTO
Opurazia Hapy>KHOTr'0 HabIIOJeHUs, CIIEIUATUCTHI 110
NIpUMEHEHUI0 OTHECTPEJIbHOT'O OPYKUSA U Te, KTO OCYy-
IIECTBJs/I KOMaHAOBaHUe, He IPUBBIKIN paboTaTh
BMecTe 1 OBLIM HeJOCTATOYHO 3HAKOMBI C METOZaMuU
paboTHI IPYT APYyTa, U YTO iBa COTPYAHUKA CIYKOBI
HapyKHOTO HaOJIIOAEeHUA He CUUTAIN 0ObEeKT HabIII0-
ZIeHUs TT0ZI03pEeBaeMBIM, U YTO 3TO He OBLIO COOOIIEHO
VIOJTHOMOYEHHOMY OTBETCTBEHHOMY CcTapiieMy odu-
Llepy, a TaK)Ke YTO B 3alMCH XypHaJla perucrpanuu
Hapy>KHOTO HabIoIeHUs ObUIM BHECEHB U3MEHEHMS.

69. Yro KacaeTcs AeHCTBUMN, MPEANPUHSATHIX ITOCTE
uHIUAeHTa, IPCC mMOBTOpUIA CBOIO 03a00Y€HHOCTD
110 MTOBOAY MpPOMeE/JIEHUA B Iiepe/iadye e KOHTPOJIS
3a MEeCTOM IIPOUCIIECTBUA U paccieJoBaHusA, a TaK-
K€ B OTHOIIEHUU TOTO, YTO COTPYAHUKAM MOJIUIUN
Yapnu 2 v Yapnu 12 6b1I0 paspelieHo BEPHYThCA Ha
6a3y, OTZIOXHYTh, TOCOBENATbCA ¥ BMECTE COCTABUTh
CBOM 3aIIKCH.

70. B oTHOUIeHMU UHPPACTPYKTYPHl KOMMYHUKA-
1uti IPCC BhIpasuia 06eCcliOKOEHHOCTh TEM, YTO KJTO-
YeBOUM MHCTPYKTAXK, CTPAaTETMUECKUe U TAKTUIECKHE
peleHus He OBUIM 33ZIOKyMEHTUPOBAHHI, U, KPOME
TOTO0, TEM, YTO KOMAH/[OBaHUeE Olleparfiell 1 KOHTPOJIb
3a MHIUJEHTOM OBLIN HeH30eXXHO yTpadeHHbl, Korja
COTPYZHUKHU IoJpasjeseHusd u3 ynpasieHusa SO19
BOILIUTM B MeTpO. KpoMe Toro, 6bIa TakiKe BhIpake-
Ha 03a00YE€HHOCTH 10 IMOBOAY TOTO, YTO CYIIECTBYIO-
mye HacTaBieHue M0 MPUMEHEHUIO OTHECTPENBHOTO
OPYKHUA U YCTAaHOBKH, IMpeJIioaraeMble ornepanuei
«KPATOC», 6b1 ABHO HEJOCTATOUHHBI 1T GOPBHOBI
C TEKYIIeH TepPOPUCTUIECKOHN YTPO3OH.

(d) Onybauxogarue doknada

71. Jloknag IPCC «CrokBet-1» He 6b1 06HAPO-
goBaH 10 8 Hos6psa 2007 r., TaKk Kak IyOJMKaLnusa
OBl OTJIOXKEHA 10 3aBepIIeHUsT YTOJIOBHOTO IMPO-
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Ilecca II0 /IeJly B OTHOIIeHUU BegoMcTBa KoMuccapa
cronuuHoy nmoaunuu (cm. §§ 100-101 "HacTosAIero
ITocTaHOBIEHU).

3. Bropoe paccienosanue, nposegernnoe IPCC,
u gokiaz IPCC «CTOKBeJLI-2»

72. 14 okTa6ps 2005 r. CoBeT MoUIMH I. JIOHZOHA
mepegan B IPCC xanoby Ha To, kak MPS o6paria-
JIOCh C MyOJUYHBIMY 3asBJAEHUSIMHU II0CIe THOETH [e
Memneseca. IPCC npoBesia mOBTOpPHOE pacciefoBaHue,
u 2 aBrycra 2007 . 6501 onybiaukoBaH gokaazg IPCC
«CTokBesuI-2». CopepKaHUe 3TOTO JOKIaka HE UMeeT
MPSIMOTO OTHOINIEHUSA K XKanobe, HaXoASIeHcs B MPo-
usBozcTBe EBponetickoro Cyza.

73. IPCC uMena npaBo peKOMEHZIOBATh WIU IIPEJ-
nucatb MPS Bo30yauUTDh AUCIUIUIMHAPHOE TIPOU3BOJ-
CTBO B OTHOILIIEHUM OT/EeNbHBIX JULl. B X0z€e paccieso-
Bauuda IPCC B cOOTBETCTBUM CO cTaTbell 9 YcTasa (mei-
ctBuit) nomuiuu 2004 roga 15 coTpygHUKaM NOIUIUI
OBLTH BPY4YEHBI yBEJOMJIEHUS O TOM, YTO B OTHOIIIE-
HUU HUX [IPOBOAUTCA paccjieJOBaHue, U C IPeyTpex-
JleHreM, YTO 3TO paccjeloBaHNe MOXET IIOBJIeYb 3a
co0oli ANCIUIUIMHAPHBIE Pa30upaTeabCTBa B OTHOIIE-
HUW HUX.

74. Oznako 11 mag 2007 r. IPCC pemuina, 4To He
JOJIKHO TIPEeANPUHUMATHCI KaKUX-TU00 AUCITUILIH-
HapHBIX Mep B OTHOIIeHUHU 11 felicTBOBaBIUIMX Ha Me-
CT€ COTPYAHUKOB IIOJUIIUU U COTPYAHUKOB CIYKOBI
Hapy)XHOTO HaOJIOfIeHNs, Y4aCTBOBABIIMX B Ollepa-
IIUU, TOCKOJIbKY He OBLIO peabHBIX IIEPCIIEKTUB MTOJ-
JepKaHUA KaKUX-T100 AUCITUIUTMHAPHBIX OOBUHEHUM.
OZVH U3 COTPYAHUKOB CIYXOBI HapyXKHOTO HabJII0-
JeHUs TIOJYYWI «COBET» B CBA3U C BHECEHHEM H3Me-
HEeHUH B 3allUCU XKXypHaja perucrpalui Hapy:KHOTO
HaOIIONEHUA.

75. IlpunATHE pellleHUA O JUCUUIUIMHAPHON OT-
BETCTBEHHOCTH B OTHOIIEHUHU IBYX KOMMAaH/IEPOB U UX
TaKTUYECKUX COBETHUKOB OBUIO OT/IOKEHO IO OKOHYA-
HUA YTOJIOBHOTO NIpecieZioBaHuA BefoMcTBa KoMucca-
pa cronmmyHo# nommnya (cM. §§ 100-101 HacTosmero
[TocTaHOBIEHUA).

1. Pertenue

76. 1o nonyuenuu goknaga IPCC «CrokBesmwt-1»
B CPS permany, BO30YAUTD JIU YTOJOBHOE TIPECIE0-
BaHUeE IIPOTHUB KAKOTO-T1O0 KOHKPETHOTO COTPYAHHU-
Ka 3a YMBIIIJIEHHOE YOUNCTBO, HEMPEAYMBIIIJIEHHOE
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ybuiicTBO myTeM rpy6oil HEOCTOPOKHOCTH (Zajee —
yOUHCTBO MO TPyOO HEOCTOPOKHOCTH), IPEBHIIIE-
HUE CIYKeOHBIX TTOJHOMOYUH, TOAAENKY AOKyMEH-
TOB WJIM TIOTIBITKY U3BPATUTh X0 mpaBocyausi. B CPS
TaKXKe MPUHUMAIN pellleHune, TPUBIeYb JIU K YTOJIOB-
HOUM OTBETCTBEHHOCTH BeJOMCTBO KOMHCCapa CTO-
JIAYHOM TOJUITNY WK KaKoe-T1bo JUIo 3a coBepIile-
HUe TpecTyIUIeHUH, Ipecie/yeMblX B COOTBETCTBUU
¢ 3aKOHOM ITI0 OXpaHe 3/I0POBhS U obecmevyeHuio be-
30IIaCHOCTU Ha paboueMm MecTe 1974 roga (ganee —
3akoH 1974 roza). Ilpy IpUHATHYN pelleHws], BO30yX-
JaTh JIU yrojoBHOoe zeno, CPS cHavata Jo/nkHa ObLTa
MIPUMEHUTDH IIOPOTOBHIN ZI0Ka3aTebCTBEHHbIN KpUTe-
pUii, a UMEHHO, UMEeEeTCs JI peajbHasl MepCrIeKTUBa
OCYXJIeHUs [0 TaKOMY ZleNy, IIpeXx/e 4eM 3a/laBaTh
BOIIPOC, OyJeT JIK YTOJIOBHOE TpecieJoBaHNEe OTBe-
yaTh UHTepecaM obiectBa (cM. § 163 HacTosAIErO
[TocTaHOBIEHUA).

(a) ITucvMmo 0 nepgom pewteHuU

77. [lucbmoM ot 17 utonsa 2006 r. CPS yBegommia
ceMbio TIOTH6IIero, YTo AUPEKTOP MyOJUUHBIX MIpe-
cnenoBauwmii! (Director of Public Prosecutions) pemn
NpUBJIeYb BeOMCTBO KOMHCCApa CTOJUYHOM IOJIU-
I[UU K YTOJIOBHOW OTBETCTBEHHOCTU HE B €r0 JNY-
HOM KauecTBe, a B KauyecTBe paboTogaTess COTPYA-
HUKOB TTOJIMITUY 3a TO, YTO B HapylleHue craTeil 3
u 33 3akoHna 1974 roga (cm. §8§ 157-158 HacTosamero
[TocTaHOBJIEHUA) OHO He 06eCIeYIo 3/I0pPOBbe, Oe3-
OomacHOCThL ¥ Oyaromosnyune fe MeHeseca. HukTo
He JOJKeH ObLI OBITh IIPHBJEYEH K YTOJOBHOM OT-
BETCTBEHHOCTH B CBI3U C rubesbio e MeHeseca,
MTOCKOJIbKY CYIECTBOBAJIO «HEAOCTATOYHO J0Ka3a-
TEJIbCTB, YTOOBI 00ECIIEYUTh PEATBHYIO MEPCIEKTUBY
BbIHECEHHUA 0OBUHUTEIHHOTO MIPUTOBOPA B OTHOIIIE-
HUM KAKOTO-T1O0 OTAENbHOTO COTPYAHUKA IOTUIH»,
TO ecTb OBITIO 60Jiee BEPOSATHO, UTO MPUCTKHBIE HE
MIPU3HAIOT COTPYAHUKA BUHOBHBIM.

78. B mucbMe AMpeKTOpa MyOJUYHBIX MPECTeNO-
BaHUAX O pPellleHUH, B YaCTIX, UMEIOIIUX OTHOIIEeHNEe
K HACTOSIIEMY JeNy, YKas3bIBalIOCh CIEAYIOLIee:

«...B 00cTOATENILCTBAX JAHHOIO JieJla, eCIu OOBUHe-
HUe CMOXET JI0Ka3aTh, YTO [CIEIMaNUCTHI [0 MPH-
MEHEHMIO OTHECTPEIBLHOTO OPYXKHUsA] He JeiCTBOBAIM
B COCTOSTHUM HEOOXOAMMOM 060pOoHHBI (caMux cebs
WIN IPYTUX JIUIT), TO UM GYZET MPeAbABIEHO 06BU-
HEHME B YMBIIUIEHHOM YOUUCTBE. BbUT OTAaH IMpHKas
o ToMm, uyto JKau Illapsib Jo/KeH 6BUT GBITH OCTAHOB-
JIEH TIPY TIOCAZIKE HA TI0e3/] METPO. XOTA COTPYAHUKY
MOJIUIVY B KOMAHAHOM IIYHKTE [IAHUPOBAJIH, YTO
YKana [lapssa A0o/DKHBI OBUTH 3a/iepkaTh 3a Mpezesa-
MU CTaHI[UM METPO, [6pUrajia CreruaiucToB Mo IPH-
MEHEHUIO OTHECTPEIBHOIO OPYKHUA] He HAXOAUIACH
Ha MeCTe C LIeJIbI0 TPOM3BECTH 3a/lepKaHue, U JaH-
HBI IUTaH He 6bUI YeTKO M3JI0XKEH [ CIe[UaINCTaM 110
[IPUMEHEHHUIO OTHECTPENBHOIO OPYKHUA], KOTOPhIE

! B CoepuHeHHOM KOposieBCTBe Tak UMEHYeTCs [1aBa CIyKOBI To-
CyZapCTBEHHEIX OGBUHUTENEH, TO €CTh MPOKYpaTypsl (npume.
pedakmopa).
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ObLTM OTIIPABJIEHEl BHU3 K 1T0e31y. Bce nMeromuecs
JlaHHbIe CBUZIETENBCTBYIOT O TOM, YTO OHU CUUTAIIH,
yto JKaH lapsnb ObLT AeHTUGUIIMPOBAH KaK Tep-
POPUCT-CMEPTHUK U YTO OT HUX IOTpe6oBaIu mpe-
ceyb ero MONBITKY B30pBaTh 110e37, ¥ UM IPHUIIIOCh
3aCTPEJIUTh ero, YTOOBI IPeAOTBPATUTb 3TO. ..

Bpems oOBUHeHUA [JOKa3aTh BHE BCSAKOT'O Pa3yMHO-
ro COMHEHUA, YTO 3TU [IBOE COTPYZHUKOB MOJUIIUN
He BEPIIN YeCTHO U UCKPEHHE, YTO OHU HaXOJWJINChH
mepeJ JUIOM CMEPTETbHON YTrpo3bl, OyJeT JeXaTh
Ha IpOKypaType, U f BHIACHAJ, CYIIeCTBOBAIU JIU
ZIOCTAaTOYHbIE JI0KA3aTeabCTBa, YTOOBI OMPOBED-
THYTb, 9YTO OHU YECTHO U MCKPeHHe BEPWIU B 3TO.
O6a coTpyaHuKa 3asBwiH, uto Kau [llapis 6611 0feT
B “00beMHYI0” KYPTKY, KOT/Ia OHU YBU/IEJIM €T0, HO Ha
camoM Jese JKau Illapsib 6BUT O4ET B IPOCTYIO IKUH-
COBYIO KYPTKY. [103TOMYy A IIpUHAI BO BHUMaHUE 3TO
06CTOATENHCTBO, TAK KAK OHO MOIVIO 03HA4YaTh, YTO
COTPYZHUKU MOMUIUHU coaranu. OfHaKo Jaxe ecau
6BbI 1 MOT ZIOKa3aThb, YTO COTPYAHUKU IOIHUIUU CO-
JITayy, a He MPOCTO OUIMBANCh, 3TOTO OyZeT HeZo-
CTaTOYHO, YTOOHI HAayaTh YrOJOBHOE IIpecyie/oBa-
HYe 10 OOBUHEHUIO B yMBIIUIEHHOM yOUHCTBE, IIO-
CKOJIbKY y COTPYHUKA MONUIUN MOT/IU OBITh U JIPY-
rue OPUYUHBI I TOro, YTOOHI coirath. f Takxe
IIPUHAT BO BHUMAaHUe UX OOBACHEHUS JBIKEHUN
Jana Illapss, korga oHU NPUGIUIUINCH K HEMY,
4TOOBI YOeUThCA, €CTh JIU J0OKA3aTENbCTBA TOTO, YTO
OHH chabpUKOBAIU 3TU TOKa3aHUs, YTOOBI OIPaB-
JaThb cBou feiictBusa. O6a ykaszanu, uyto JKau [llapab
BCTaJI U TIOIIeJI B X HallpaBle€HUU C ONyIIeHHBIMU
PYKaMH, Ipex/ie YeM OH OBUI IPUKAT OLHUM COTDYA-
HUKOM CJIY)KOBI Hapy»KHOTO HaGJII0AeHNs, KOTOPbIi
3aCTaBUJ ero BepHYyTbcA Ha cujeHbe. [CrenuanucT
110 IPUMEHEHUIO OTUHECTPeNbHOr0 OPYXXKU:A] 3aTeM
sacrpennn JKana Hlapia. MHe npunuiocs nogyMarb
0 TOM, MOIJIO JI OOBUHEHHE YTBEPXKAATh, UTO JaH-
Hasd Mepa IPHUHYX/JeHUA O03Hadaaa, 9YTO HUKaKoOH
60MOBI HE MOTJIO GBITH B30PBAHO U YTO ZEHCTBUSA
COTPYZHUKOB — CIIEINAJUCTOB 110 IIPUMEHEHUIO
OTHECTPEJBHOTO ODPYXUA OBLIM HEe3aKOHHBIMU.
OZHAKO HAZI0 UMETh B BUZAY, YTO BCE 3TO IPOU3OILIO
B CYMTaHHBIE CEKYH/IBL, U €CTh HEKOTOPble He3aBUCH-
Mble CBUZIETEeNbCTBA, IIOATBEpKAAONIe T0Ka3aHuA
COTPYAHUKOB, YTO OHU Gosuch, yto YKau [lapsb
MOXKeT B3opBaTh 60M6y. CBUZETeNb, CUAEBIIUN
B Ioe3zie MeTpo HanpoTus JKaHa Illapsd, ckasan:
“Y MeHsI CJIOXIIOCH BIleYaT/IeHWe, 9YTO OH TAHYJICA
K JIEBOII CTOPOHE CBOEro GpIOYHOro mosica”...

[ToCKOMBKY 51 HE MOTY JIOKa3aTh, YTO COTPYAHUKH
MOJIMLIUY He JelCTBOBAJIU B COCTOSHUU IOJJIUH-
HOHM HeoOX0AMMOY 060pOHBI, 1 HE MOT'Yy OOBUHUTH
WX B YMBIIIUIEHHOM yOWIICTBE WIU JI060M APyrom
HAaCWIbCTBEHHOM IIPECTYIUIEHUY, BKJIIOYas HEIpPes-
YMBIIUIEHHOE YOUHCTBO.

CyIIecTBYIOT HEKOTOPBIE PACXOXKAEHUA MEX/y MHe-
HUAMU COTPYZHUKOB IIOJIUIUYU U IIPE/CTaBUTEIAMHU
006IIECTBEHHOCTH B BOIIPOCE O TOM, OBLIO JIX C/IeJIaHO
Kaxoe-Tu00 NpeaynpexieHue O TOM, YTO BOOPY)KeH-
Has TMOJULIMA UZeT K [oe3zny. B curyauuwn, aHamo-
I'MYHOM, KaK B HACTOALIEM /iesie, KOr/ia IpesyIpex-
ZleHye II0Z03peBaeMOr0 TeppOpPUCTa MOIJVIO GEITH
daTanpHBIM 1 COTPYAHVKOB IONUINH U TPAXK/AH,
HUKAaKOTO IIpeAyIpexXJeHus Aearh He Hazgo. OfHaKo
HEKOTOpBIe COTPYAHUKU IIONULUY FOBOPAT, YTO OHU
CJIBIIIAIY KPUK “BOOpYXeHHas MOAUIUA” nepef Ipu-
MeHeHUEeM IOTUIeCKUMU OTHECTPEeIbHOTO OPYKUs,
1 XOTA TaCCAXUPBI METPO CJIBIIIANH, YTO COTPYAHUKU
MIOTAIUY KPUYaJIu, KOT/Zja OHY OeKaly BHU3 T10 JIECT-

HUIle, HUKTO U3 HUX He CJIBILIAT CJIOB “BOOPYKEH-
Has nonunua”’. Ob6a [crenuanucTa mo IpuMeHeHHIO
OTHECTPEIbHOTO OPY)KHUf] TOBOPST, YTO OHU KPHYaIU
“BOOpY>XeHHasA NMONULIUA~ HelOoCPeJCTBEHHO Iepe]
IIpUMEHeHHUEM OpY)XUs, HO KPUYaIu JU OHHU 3TO,
Y, ecJM /ja, ObUIO JIM IIpefHa3HAYEHO KaK IIpeayTIpex-
Zenue XKan lapmiro Wi pyrum naccaxvpam B Baro-
He Toe3/ia, HeAcHO. OTCYTCTBYIOT KaKre-1160 coMHe-
HUA B TOM, YTO HEKOTOPBIE COTPYAHUKU IOJULUN
LeCTBUTENBHO YTO-TO KPHYaIH, peXxze 4eM ObLin
IIpOM3Be/ieHbl BEICTpEJHI... EC/IU TONBKO 51 HE CMoO-
I'y loKa3aTb, YTO COTPYAHUKU IOJULUM CONTAU. ..
4TOGBI BBECTH B 3a0JIyKJeHNE PACCIeZOBaHUE, S HE
CMOTY IIpUBJI€Yb UX K OTBETCTBEHHOCTHU 3 IIOIIBITKY
W3BPATUTh XO7 TIPABOCYAUS.

3aTeM f BHUMAaTeNbHO M3YYHWJ POJb COTPYAHU-
KOB MOJUIIMY, 3aHUMAaBIIUXCS MJIAaHUPOBAHUEM
Hapy»KHOTO HabGJIOIEHNs U OCTAHOBKOM mozo3pe-
BaeMBIX U TeMHU, KTO 3TO MCIIOJHSAI... BBII 3azei-
CTBOBAaH LieJIBIY PSZ Ttofel, U HeT COMHEHU B TOM,
YTO mepeZiaBaBIIrecs cOOOIeHNs ObUIM HEBEPHO
HWCTOJKOBAHBI C TParudyecKUMHU IMOCIeACTBUIMU.
{1 paccMoTpes BOIPOC 0 TOM, MOTYT JIU KaKue-mrubo
OUTMOKY WIU WHbIE JefCTBUSA Ul OBITh KBanubu-
LMPOBaHBl KaK MPECTYIHbIE. B 3TOM OTHOLIEHUU
sl IPUMEHWI HOPMBI 3aKOHa 06 youiicTBe 1Mo rpyboit
HEOCTOPOXKHOCTH, 3JI0YIOTPebIeHNN CTyKeOHbIM
nosiokeHueM U 3aKoH [1974 roga]. JJaxke B TeX CIy-
Yasax, KOTZAa 5 yCTaHOBWI, YTO JIIOAbMU OBLUIH ZOITY-
IieHbl OMIMOKY, I He HallleJ Z0CTaTOYHEIX JOoKa3a-
TEJIbCTB, YTO 3TU OIMKUOKY OBLIN HACTOJBKO CEPbE3-
HBI, YTO OHUM MOTJIM OBl OBITH paclieHeHHl Kak Ipe-
ctynHbie. [I0CKOJIBKY YTOJIOBHOE /€10 JOJDKHO OBITh
BO30YKZIEHO B OTHOIIIEHUHU [BezoMcTBa KoMuccapa
CTOJIMYHOW TOJUIIUU], 1 HE MOTY NMPEJOCTaBUTH
BaM TOZPOOHBIN OTYET O AeHCTBUAX yKa3aHHBIX
JIAII, TaK KaK 3TU JeHCTBUA CTAaHYT YacThio 0OBU-
HEHUS...».

(b) UncnexuuoHHble 00OKYMeHMbL

79. Bosiee moApo6HBIE IPUYUHBI OBUTN TPUBE/E-
Hbl B 50-cTpaHYHOM VHCIEKIIMOHHOM JJOKYMEHTE OT
9 mapta 2006 1., a Tak)Xe B 3aKJIIOUUTETHHOM HMHCIIEeK-
LIMOHHOM J0oKyMeHTe oT 9 utosa 2006 T.

(i) PaccnemoBaHue, npoBoguBieecsa IPCC

80. B oTHOIIEHUY paccieZ0BaHUA, IPOBOAUBIIETO-
cs1 IPCC, B VIHCIIEKITMOHHOM /JOKYMeHTe 6BUTO yKa3aHO
cienyrllee:

«...fl yIOBIETBOPEH TEM, YTO paccieZoBaHUE COOT-

BeTcTBOBaJIO cTaThbe 2 KOHBEHIIMU U BHITEKAIOIIUM

U3 Hee MpolleccyanbHbIM TpeboBaHuAM. OUeBUAHO,

yto IPCC HesaBucuma ot MPS, u pacciefoBanue He

OBLIO CBEZIEHO K BOIIPOCY O MIPUMEHEHUH TOTUIEH-

CKUMU OTHECTPEJIbHOTO OPYXKHUSA B [I0E€3[€ METPO,

HO KacaJoch Bcel omepanuu. Y MeHS COCTOSJICA

pAaA o6cy>1</:[eHI/II‘/’I CO CTapIIMMU CIe0BaTeIAMU U3

IPCC, KOTOpBIE TOMOTANX MHE IO JIOOBIM BOTIPO-

caM, KOTOphIE€ A TIOAHUMAJI. B cBa3u c aTUM 4 YAo0B-

JIETBOPEH TEM, YTO MMEI0 B CBOEM PaCIOPIKEHUU

JOCTATOYHO MaTepPUAJIOB, YTOOBI IPUHATH PelleHre

06 YFO]IOBHOfI OTBETCTBEHHOCTU COTPYAHUKOB II0JIN-

IIY, Yy9aCTBOBAaBIIIKNX B onepauHH, KOTOpaH anBena

K rubenu e MeHeseca, ¥ KOMHCcapa KaK eIAHOJIIY-

HOM KOpIIOpallUH. ..».
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81. OzHako B VIHCIIEKIIMOHHOM ZIOKYMEHTE OBLIO
obpallleHo BHUMaHNe Ha OAHY KOHKPETHYIO JoKasa-
TeJIbCTBEHHYIO TPYAHOCTD:

«Bo3MorkHO, HauboJee 3HAYUTENbHAs TPobIeMa 3aK-

JIFOYAETCs B MIOHMMAaHUH TOTO, YTO IIPOU30IIUIO, 8 3TO

MMOYTH TIOJTHOE OTCYTCTBHE KAaKUX-THOO CoZepiKa-

TeJIbHBIX 3allKcel, a paccKasbl y4aCTHUKOB CyILeCT-

BEHHO PasJINYaloTCs [0 BCEM BaYKHEMIIIMM acIieKTaM.

VIHOr/Ia HEBO3MOIKHO C YBEPEHHOCTBIO CKa3aTh, YTO

OBbLIO CKa3aHO, KeM, KoMy ¥ Korga. CyliecTByeT Tak-

K€ BOIIPOC O TOM, YTO HEKOTOpble BOCIOMUHAHMSI

6BII[I/I CCl)OpMI/IPOBaHBI B OCO3HAaHUU TOTO, YTO CIYy4IU-

JIOCBh 4YTO-TO CTpaH.IHOE».

82. B oTHoOIIEHUH CBU/ETeNbCKUX [TI0Ka3aHUii mac-
CaXXMPOB [10e371a MeTPO B VIHCIIEKIIMOHHOM JOKYMEHTE
OBUIO YKa3aHO, YTO B HUX UMENINCh Hen3OeKHbIe TIPOo-
TUBOpeYMs B UX BOCTIOMUHAHUAX O IPOU3OMIEAIINX
COOBITUSAX, B PE3YJIbTATE YETO «PACCKA3Bl O COOBITUAXK
He COOTBETCTBYIOT 16O APYT APYTY, TMOO MOKa3aHU-
AM ToJsulelickux». HanpuMep, HeKOTOpbIle CBUJETe-
JIY TiepenyTanu e MeHe3eca ¢ «<AWBOPOM», OTHUM U3
COTPYZHUKOB CJIY:KOBI HApy>KHOTO HaOJMI0eH S,

(ii) COTpyAHUKU NMOJULIUU
Yapau 2 u Yapau 12

83. B OTHOIIIEHNY COTPYAHUKOB MOAUIuK Yapiu 2
v Yapau 12 B VIHCMIEKIIMOHHOM JOKYMEHTE MOJ-
TBEPXK/JAJI0Ch, YTO HE UMEJIOCh JOCTATOYHBIX JOKa3a-
TebCTB, YTOOB yOEAUTH TIPUCHKHBIX B TOM, YTO ITH
COTPYJAHUKY MOIUIMY UCKPEHHE HE BEPUIH, YTO OHU
JeWCTBOBAIM B COCTOSTHUYM HEOOXOANMMON 0OOPOHHI.
B VHCIIEKITHOHHOM ZIOKYMEHTE OTMEYaIOCh, YTO, ECITU
y 9THUX COTPYJHUKOB ITOJHIIMH OblIa CKPEHHSA Bepa,
TOTZIa ZIeMCTBYS, KOTOPBIE OHU TIPEATIPUHSAIN, YTOOH
yOUTDb «TepPOPUCTa-CMEPTHHKA», SIBJISLIUCh OBl pasyM-
HBIMU ¥ He ObUIH ObI TPOTUBOIIPABHBIMHU.

(iii) YIIOJITHOMOYEeHHBI OTBETCTBEHHBIH
cTapmuii opunep

84. Yto kacaerca komMmaHzepa Kpeccugsl /UK, TO
B MHCIIEKITMOHHOM JOKYMeHTe OBLIO yKa3aHo, YTO
MIPOTHB Hee HET J0Ka3aTeNbCTB, YTOOBI MOKHO OBLIO
MIPebSABUTD et OOBUHEHME B YMBIIIIEHHOM YOUHCTBE,
TaK KaK OHa He MpUKa3biBajia KOMy-TH60 U3 COTPYa-
HUKOB OTKPBIBAaTh OrOHb. OZHAKO MPOKYpOpP ObLI
VZIOBJIETBOPEH TEM, UTO CYIIECTBYIOT JOKa3aTeabCTBa
TOTO, YTO €€ AeHCTBUsA, yIIpaBIeHHe U HeCIIOCOOHOCTh
CIIAaHUPOBATh HAXOAUIKCH HIDKE YPOBHA CTaHAapTa
Pa3yMHOTO aKTOpa B ee MOJOXKEHUM U, TAaKUM obpa-
30M, MOTYT OBITh IPOJEMOHCTPUPOBAHbI HapyIIeHNE
00s3aHHOCTH CcObII0AaTh Hajlexallee BHUMaHUe,
ycepane U HaIU4Ke IPUINHHO-CIeICTBEHHON CBS3HU.
TeM He MeHee OH PEINWI, YTO OBUTO «BECbMa HEZOCTa-
TOYHO» ZIOKA3aTeNbCTB, YTOObI YOEJUTh MPUCSIKHBIX,
YTO ee JeHCTBUA ObUIM HACTOJbKO HEKOMIIETEHTHBI-
MU, 9TOObI 060CHOBATh ee OOBUHEHVE B YOUICTBE IO
rpy6oii HeocTopokHOCTH. OH Tak:Ke paccMaTpHUBas
BO3MOJKHOCTD TIPUBJIEYEHHUSA K OTBETCTBEHHOCTH KOM-
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MmaHepa /luk 3a mpecTyIUIeHusA, IpelyCMOTpeHHbIe
cratbsaAMU 7 u 33 3akoHa 1974 roga, HO, IPUMEHUB
COOTBETCTBYIOIINE KPUTEPUU, OH YCTAHOBWJI, YTO
YTOJIOBHOE TIpecye/IOBaHNE €€ WK JIOOBIX APYTUX OT-
JeNbHBIX COTPYAHUKOB COIVIACHO AAaHHBIM HOpMaM He
OyzeT oTBevYaTh TPeOOBAaHUAM MOTUTUKK UCIIONHU-
TeJIbHOM BJIacTU B cdepe OXpaHbI 3/I0POBbS U obectie-
yeHUs 6€30MacHOCTH.

(iv) CotpyzaHuk Tpoan 84

85. B HCIIeKIIMOHHOM JOKyMEHTE IIPOKYPOP yKa3asl
Ha TposiHa 84 kak Ha COTpPyAHUKA, HaruboJjiee TECHO CBSI-
3aHHOrO ¢ rubespio e MeHe3eca. B yacTHOCTH, OH He
HalpaBWl BOOPY:KEHHOe PUKpeITUE Ha Ckomuna-Poyz,
HO IIPOBeJI UHCTPYKTAXK, KOTOPBIM pazKer olaceHus
CIIEeIMaIUCTOB 10 IPUMEHEHUIO OTHEeCTPEIbHOIO OpY-
JKUA, YTO OHU CTOJIKHYTCA C TEPPOPUCTAMHU-CMEPTHU-
KaMU U 4YTO UM, BO3MOKHO, IIPUZIETCS CTPEJIATh B HUX,
Y, HAKOHeELI, OH JO/DKeH ObUI OBl 3HATh, YTO, KaK TOJIBKO
CTIEI[UAIKUCTHI 110 IPUMEHEHUIO OTHECTPENIbHOTO OpY-
JKUA TIOKUHYT ONepPaTUBHBIN MUKPOABTOOYC U 6YAyT
JOJDKHBI BOUTH B COIIPUKOCHOBEHYE C TIOTEHI[UATBHBIM
TEPPOPUCTOM-CMEPTHUKOM, CYIeCTBOBaja Gosbinas
BEPOATHOCTD TOT'0, YTO OHU OyAyT cTpesisATh. OIHAKO OH
He MOT OBITh IIPHBJIEYEH K YTOJIOBHOM OTBETCTBEHHOCTH
M0 OOBUHEHUIO B YMBIIIJIEHHOM YOUNCTBE, TIOCKOIBKY
OH He MPHUKa3bIBaJl COTPYAHUKAM OTKPBIBAaTh OT'OHb,
U er0 JeHCTBUA He ObLIN Z0CTaTOUYHO «HEKOMITETEHTHBI-
MU», YTOOBbI OTBEYATh TPEOOBAHHIO OTBETCTBEHHOCTH 3a
yOUHCTBO 10 TPyOOI HEOCTOPOKHOCTH.

(v) Corpyanuk TposH 80 u rinaBHBH
WHCHEKTOP MO po3bicKy C.

86. AHaymorMYHBIM 00pa30oM MPOKYPOpP CYes, YTO
OTCYTCTBOBAJIHU JOCTATOUYHEIE J0KAa3aTeabCTBA /I
YLOJIOBHOTO IIpecieZoBaHusa coTpygHuka Tposna 80,
[JIaBHOT'O MHCIIEKTOpa o po3bicKy C. WM COTPYAHU-
KOB OpHUrazZibl HApy»KHOTO HabJI0feH!sA 3a YOUHCTBO
110 Tpy00i HEOCTOPOKHOCTH.

(vi) BHeceHHe U3MeHEHHUHN B 3allUCHU
KypHala perucTpaluu HapyKHOTO
HabnaeHua

87. B IHCIIEKITMOHHOM [IOKyMeHTe OBLIT paccMo-
TPeH BOIIPOC O BHECEHUU M3MeHeHUH B 3allUCH JKyp-
HaJla perucTpanyy Hapy:kHoro HabmozeHus (cM. § 56
Hacrosmero [TocTaHOB/IEHN), HO OBUIO YCTAHOBIIEHO,
4TO ZJAHHBIM BOIIpOC OBLI U3Y4eH ABYM:A dKCIIepPTaMU,
KOTOpbIe He MOIVIM IIPUNTH K e[JUHOMY MHEHUIO O TOM,
ObUTY I BHECEHBI N3MEHEeHNS B 3alllCH W, el 1,
TO, KTO MOT OFBI 3T0 cZieniathb. CliejoBaTeNbHO, TIOCKOIBKY
OBLIO HEZOKAa3yeMO, YTO COOTBETCTBYIOIINE 3aIUCH
ObLTU IIOZZIeIaHbl, He TOBOPSA YK O TOM, KTO, BO3MOX-
HO, TIOJ/ieJIaJl UX, OTCYTCTBYIOT KaKre-T100 OCHOBAHUSA
JZJIS yTOTIOBHOTO IIPEC/IeZI0BAHNA 110 OOBUHEHUIO B IIpe-
CTYITHOM CT'OBOPE U3BPATUTh X0/, IPABOCYAH.
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(vii) OTcyTcTBylOIMe BHUAEO3alUCU

88. B VIHCIIEKIIMOHHOM JJOKYMEHTE TaKXe yYKa3bl-
BaJIOCh, UTO He OBLIO JO0KA3aTeNIbCTB TOIO, YTO IIOJIHU-
IelicKye WIM KTO-TO ellle MaHWIIYJINPOBAJ C 3allu-
CBIBAIONIEN ammapaTypoi B aBToOyce, Ha CTaHIIUU
MEeTPO WM B oe3fie MeTpo. XOTS UMEIOT MeCTO Tpo-
Gesibl B BUJE03AIIKCH BO BCEX TPEX MecTax, paccie-
noBaHue, npoBesenHoe IPCC, BHIIBUIIO, UTO CHUIbHAS
Tpsicka aBToOyca momelnaja HOPMaJibHOM BUIEO-
3amnucy O00JbIIel YacTU MOe3JKH B HEM, JKECTKUH
[UCK B II0e3/ie He ObUI 3aMeHEH B IIOJIOKEHHEBIN JeHb,
U 3aMuchiBaloliee 000pyAoBaHUE Ha CTAHIMHU OBLIO
CJIOMaHO B X0/ie TPOBe/IeHUA HeJAaBHUX PEMOHTHBIX
pabor.

(viii) Pemenwue npussedb BegomcTBO
KOoMUcCcapa CTOJUYHOU MOJULUU
K YTOJIOBHOW OTBETCTBEHHOCTH

89. B IHCIEKIMOHHOM JIOKyMeHTe 0OBACHAIOCH
6ostee TIOAPOOHO pellleHHe O MIPUBJIeYeHu: BeqoMcTBa
KOMHCCcapa CTOJIMYHOM MOMUIMHU K YTOJIOBHOMN OTBET-
CTBEHHOCTH. [IPOKypOP, B Y4aCTHOCTH, YKa3aJl, YTO:

«...Ha Moi1 B3, 3Ta omepauus IpoOBoOAUIACH
IUIOXO C MOMEHTA ee Iepeiavu U3 PyK KOMMaHZepa
[Makzayasna]. OHa 3akOHYMIACh TEM, YTO HEBU-
HOBHBIH YesloBeK OBLT 3aCTpesieH CaMbIM y>KaCHBIM
obpazom. CTonuyvHas MOJUIUSA HAXOAWIACH MOJ
OTPOMHBIM ZIaBJieHHWEM WU Ziejlajia BCE BO3MOXKHOE
JJIs1 3alUTH HaceJeHUsA OT TepPOPUCTOB-CMEPTHU-
KOB. JTO GpaKTOPHI, KOTOPHIE 5 YYUTHIBAIO, HO OHU He
YMaJIAIOT HEUCIIOJTHEHWE CTpaTeruu [KoMMaHzAepa
Makgayamia], KoTopast MaKCUMaJbHO 3aIlUTHIA OBl
JKU3HB Je MeHeseca...».

90. OH IPOJOJIKII:

«Ha Mo# B3I, OTCYTCTBYE IUIAHUPOBAHUA IIPUBe-
JI0 K rubenu ie MeHe3eca, ¥ KaK TaKOBOE 3TO IpeJ-
CTaBJISIET COOOI MPECTYIUIEHHE B COOTBETCTBUU CO
crathell 3 [3axoHa 1974 rogal. { cuurtato, 4TO, €CIu
Takoe 0OBUHEHUE SABIAETCS MPEATOYTUTETHHBIM, TO
MBI MOXKEM JI0Ka3aTh CBOIO IIPABOTY HAa OCHOBE yXKe
MMEeIOIUXCA AOKAa3aTeNbCTB, HO pellleHre He MpU-
BJIEKATh K YTOJIOBHOM OTBETCTBEHHOCTU OTJENbHBIX
sintl 1o3BosUT IPCC ucKaTh ZOMOMHUTENbHBIE YIUKU
C L[eJTbI0 YKPEIUTh CBOIO MO3UIUIO 10 JeJy Iepej
JIUIIOM TeX JIIoZlel, KOTOPhIe B HaCTOsIlee BpeMs
OTKa3bIBAIOTCA OT IIPUBJIeYEHUS K YTOJIOBHON OTBET-
CTBEHHOCTH. ..».

91. EAVHCTBEHHBIM JOCTYITHBIM /11 ICIIOJIb30Ba-
HUS 00CTOATETHCTBOM, OCBOOOXKAAIOIIUM OT OTBET-
CTBEHHOCTH, SIBJIETCS ZI0OBOJ, O «pa3yMHOH I€J1€CO0-
6pasHoOCTU», U OBLTO

«TPYZHO YBUJETD, KaK MOMUIIMA MOXKET YTBEPKAATH
00 OTCYTCTBUM pa3yMHOI 11e1eco06pa3HOCTH B 0bec-
nmedeHun GesomacHocTy [fie Meneseca]. Eciu aTo
MIPOM3OILIO 6B B COCTA3ATENBHOM CyZE, MTOJIUIINH,
BEPOSTHO, MPUIILIOCh BBI3BIBATD Psifi COTPYAHUKOB. ..
KOTOpbIe ObLTH GBI JOMPOIIEHB B KAYECTBE TI0/I03Pe-
Baembix. Torga 6Bl B IleHTpe BHUMAaHUS HaXOAUIUCh
HEyZauH B IUIAHUPOBAHUH. ..».

2. Cyae6Hasa mpoBepKa 3aKOHHOCTH
1 060CHOBAaHHOCTH MIEPBOTO PelIeHUs
00 YyroJIOBHOM IpecjeJ0BaHIHN

92. 16 okTsa6psa 2006 r. 3agBUTENbHUIIA AOOU-
Bajiach paspemeHus 06paTUTHCA B CY/ C 3aABIEHU-
€M O TIPOBe/IeHUU CyZieOHOM MPOBEPKU 3aKOHHOCTHU
1 000CHOBAaHHOCTH peIleHUs He MPUBJIEKATH K CYLY
JI060TO0 KOHKPETHOTO COTPYAHUKA TTOJIUIUY 32 COBEP-
IIeHUe YTOJIOBHO HaKa3yeMbIX ZeAHUN, OoKa3bIBasd,
YTO OHO ITPOTUBOPEYUT cTaThe 2 KOHBEHIUU.

93. B yacTHOCTH, 3aABUTENbHUIIA yTBEPXKJANa,
YTO MOPOTOBBIM Z0Ka3zaTeJbCTBEHHBIN KpUTepUH
B Kozexkce koposeBckux IpokypopoB (zanee —Kogekce),
MIPENATCTBYIONINMI YyTOJOBHOMY IIpeceJOBaHuUIO, eCliu
TOJIKO MPUCAKHBIE, IPABUIBHO MTPOUHCTPYKTHUPO-
BaHHBIE, BEPOATHO, He BHIHECYT BEPAUKT O BUHO-
BHocTH (cM. § 163 HacTosmero IlocTaHOBIEeHU),
nporuBopeuuT craTtbe 2 KouBennuu. OHa Takxe
yKasaja, 4To cTaThs 2 KoHBeHI[UM TpebyeT OT CyZOB
nmpoBecTy 60Jiee MHTEHCHUBHYIO NMPOBEPKY pelle-
HUS TIPOKYPATYPhI, 9YeM Ta, KOTOpas IpesyCMOTpeHa
B [locTanoBnenuu OTAeneHUA KOPOJEBCKON CKaMbU
Bricokoro cyza AHIINM U Yanbca 1o geny «Koponesa
MPOTUB AUPEKTOPA MyOJIMYHBIX MTPECAeIOBaHUM, TIO
3asBieHuIo MaHHUHra» (Regina v. Director of Public
Prosecutions, ex parte Manning), [2001] 1 QB330,
B KOTOPOM CyZ yKasaJj, YTO OH IpuzAas 6bl 6OIbIINH
BeC CYy»XZIeHUIO ONBITHBIX IIPOKYPOPOB, U, KaK TaKo-
BOe, pellieHre 00 yroJIOBHOM IIpecjieoBaHuK OyaeT
3aKOHHBIM, €CJTU OHO OBLIO MPUHSTO B COOTBETCTBUU
c Kozexcom u IBAISI/IOCH pellieHreM pa3yMHO IOCTYII-
HBIM IIPOKYPOPY COIVIaCHO MMEIUUMCA B ero pac-
nopaxeHUM MaTepuanaMm (cMm. § 165 HacTosAmero
[TocTaHOBIEHUS).

94. 14 pexabps 2006 r. OTaeneHure BBICOKOTO
cyZa AHTIM ¥ YaJibca Ziao paspelieHre 06paTUThCsa
C 3asgBJIEHUEM O TIPOBeZIEHUH CyZAe6HOM MPOBEPKH 3a-
KOHHOCTH ¥ 000CHOBAaHHOCTH, HO OTKJIOHWJIO 3asiBJIe-
HUeE TI0 CYIIECTBY Zea.

95. B oTrHOmeHuun coBmMecTuMocTu Kozekca co
craTbeli 2 KOHBEHNIIMU Cy/l YCTAaHOBWJI, YTO TIpelfe-
JeHTHasd mpakTuka EBpomelickoro Cyza He ompe-
Jenuna KakoW-1ub60 KOHKPETHBIH JO0Ka3aTelb-
CTBEHHBIM KPUTEPUU, MoAJIeKaIUN MPUMeHEHUIO
NpU MPUHATHAY PEIleHUs 0 BO30YKAEHUU YTOJIOB-
Horo mpecjegoBaHusa. COOTBETCTBEHHO, Jl0Kas3a-
TeJIbCTBEHHBIN KPUTEePUH, YKa3aHHBIN B Kogekce,
COBMECTHUM C 003aTeNbCTBOM IOCyZapCcTBa B CO-
OTBETCTBUU cO cTaThell 2 KoOHBeHIIUNU NPUHUMATh
3¢ deKTHBHBIE HOPMBI YTOJIOBHOT'O 3aKOHA, HAIIPaB-
JIeHHBbIe Ha IpeJOoTBpalleHle COBepIIeHUs IPecTy-
IJIEHUH POTUB JIUYHOCTH, IIOAKPEIIeHHbIE TPaBo-
OXPaHUTEJIbHBIM MeXaHU3MOM IIpeAyIpexJeHusd,
IpeceyeHUs U HaKa3aHUA HapPyIIeHUH 3TUX HOPM.
Bo30yxX/ZeHHe yroJIOBHOTO Ipecjiel0BaHusA, KOTO-
poe, cKkopee Bcero, obpeyeHo Ha TIPOBaJI, Aake eCIu
OHO MOXET OCTaThCs B CUJIe, XOZaTalCcTBa O Ipe-
KpallleHUH Jlesia U TIpeKpallleHuH Jiesia BBUAY OTCYyT-
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CTBUSA OCHOBAHUM /Jis IpUBJIeYeHUS K OTBETCTBEH-
HOCTH OyZIeT UMEeThb Cepbe3HeNIINe MOCAEACTBUS s
BCeX 3aMHTEPEeCOBaHHBIX CTOPOH. KpoMme Toro, eciu
ZI0Ka3aTeJbCTBEHHBIM TTOPOT GBI OBl CHUXEH IO
ZiesiaM, B KOTOPHBIX JIeTaJbHas cuia OblIa IpUMeHeHa
pe/CcTaBUTENAMU roCyZapCcTBa, BIIOJHE BEPOATHO,
YTO 3HAUUTENbHAS YaCTh BO30YK/IEHHBIX /IeJ 3aKOH-
quTCsA Oe3ycrenrHbIM 0OBHHEHUEM U3-32 OTCYTCTBUS
Zl0Ka3aTeJbCTB. Eciau 3To Mpou3oijeT, TO foBepue
00IIeCTBEHHOCTH K MTPAaBOOXPAHUTETHHBIM OpraHaM
U MPOKypaTrype OyZeT MoJ0pBaHo.

96. Cyza TakKe IIOCTAaHOBWI, YTO cTaThA 2 KoH-
BEHIINM He TpebyeT M3MeHeHHUs CJIOKUBIIENCS MO3U-
I[UM B OTHOINIEHUU CyZeOHON MPOBEPKU 3aKOHHO-
CTU ¥ 000OCHOBAHHOCTU PeIleHUs MPOKYypaTyphl He
BO30YKZaTh yroJoBHOe Jieyo. [IpoBepka Ha OCHOBE
«TIAaTeTHbHOTO U3yYeHUsI», TpebyeMas moCcTaHOBIe-
HueM bosbinoii [TanaTer EBponeiickoro Cyza mo gemy
«Enepoingpis npotus Typuun» (Oneryildiz v. Turkey)
ot 30 Hos16pst 2004 1., xanoba N2 48939/99, § 96,
ECHR 2004-XII, coBMecTHMa KaK C KpuTepueM, U3Jo-
)keHHBIM B [locTaHoBieHuu OTZeneHUA KOPOJEB-
CKOM ckaMbu BBICOKOTO cyza AHTIIUM U YaJjbca Jeiy
«KoposieBa TIpOTUB ANPEKTOPA TYyOIUIHBIX TIPECIeo-
BaHMH, 10 3aABIeHUI0 MaHHUHTa» (cM. § 165 HacTo-
smero ITocTaHOBIEHUA), TaK U C OOIIMM MOJX0A0M
CYyZIOB CTpaHHI K JiejiaM, CBI3aHHBIM C OCHOBHBIMU IIpa-
BaMU 4YeJIOBEKa.

97. B-TpeTbux, IpUMeHAS KPUTEPUH, U3T0KEeHHBIN
B [locTanoBnenun OTAeNeHUS KOPOJIEBCKON CKaMbU
Bricokoro cyza AHmiuu v Yasbca 1o Jeny «Koposesa
MPOTUB AUPEKTOPa MyOJINYHBIX MTPECaeIOBaHUM, 0
3asABJIeHUI0 MaHHUHTa», CYZ YCTAHOBWI, YTO peIIeHne
CPS cootsetcTBOBasio Kogekcy u ObIIO TaKUM, KOTO-
poe OBUIO OCTAaTOYHO AOCTYITHO /A Hee. PellleHue
OBLJIO MPUHATO CTAPIIWM IO 3BAHUIO U ONBITHBEIM
MPOKYPOPOM, ¥ OHO OBIJIO MpoBepeHo rnaBoit CPS
Y HE3aBUCUMBIM IOpUCTOM. OHO OBLIO AJWHHBIM,
TOYHBIM, TIIATETHHO CHOPMYIUPOBAHHBIM, YETKUM
u aetanbHbIM, 1 CPS mpuMeHWIa KOPpeKTHHIN MpoBe-
POYHBIH TeCT AJId KaXXJoro paccMaTpUBaeMoro JIula,
a UMEHHO «MMEeJIUCh JI JOCTaTOYHBIE JOKa3aTeIbCTBa
C IIeJTbI0 0DECIIeYNTDh PEATHbHYIO MEPCIIEKTHUBY BEIHECE-
HUSI OOBUHUTEHHOTO ITPUTOBOPA, WIH, APYTUMU CJIO-
BaMU, IPU3HAET JIU BUHY CyZ IPUCHKHBIX CKOpee, YeM
He [IPU3HAET».

98. XoT# Ans cyga 3To 6bLIO HeobsS3aTeNbHO, OH
TaKKe yKasaj, 4To He BUJes «OCHOBaHUM He coria-
CUTBHCA C pelieHUeM». CieZoBaTeJbHO, OH IpUIIes
K BHIBO/IY, UTO pellleHue JUPEKTOpa MyOIUMYHBIX TIpe-
cJIeIoBaHU OBUTO MPAaBOMEPHBIM, W OTKJIOHILT JKaJIo-
6y 3aSBUTEHHUIIH Ha HETo. B paspemrenuu Ha obpa-
ImeHue ¢ kaaoboii B [lanary nopzaos IlapiameHTa
CoeaunenHoro KoposieBcTBa cyzioM OBLIO OTKa3aHO,
a 26 utona 2007 r. — u camoii ITanaToii 10pAoB.

99. 22 guBapsa 2007 r. cyz TakXe OTKJIOHWI XOZJa-
TaiicTBo BeoMcTBa koMuccapa CTOJIUYHOU MOMUILIUYI
O CHATUU OOBUHEHWH, MPEABABIEHHBIX IO 3aKOHY
1974 roga.
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3. YronoBsHOe npeciesoBanue BegomcrBa
KOMHCCapa CTOTUYHOM MOTHUITUHN

100. 1 okTabpa 2007 r. OTKpBLIOCH CyAebHOE
pa3bupaTenbCTBO YrOJIOBHOIO /leJla B OTHOIIEHUH
BezioMCcTBa KOMHCCapa CTOJTMYHON MTOMULIUU. B 061eit
CJIOKHOCTH OBUIM BBI3BAHHI 47 CBUAETENEN 1A Ja4u
MIOKa3aHUU B X07le CyZieOGHOTO pa3bupaTenbCTBa, B TOM
yyciae koMMaHzep Makzgayasin u koMMaHzep JJuk.
O6BUHEHUE YTBEPIKAAI0, YTO Be1oMcTBO KOoMUccapa
CTOJIMYHOM TTOJTUITUY OBLIO BUHOBHO B CJIEAYIOIIEM:

a) cTpaterus KoMMaHzAepa Makjayasia He ObUIa
aZleKBaTHO J0BeZleHa 0 CBeJeHUA COTPYAHUKOB,
KOTOpPBIE MPUHSIN Ha cebs1 PYKOBOACTBO OTepalius-
mu 22 utoisa 2005 I., COTPYAHUKOB CTYKOBI Hapy:KHO-
ro HabJIIOIEeHNS WIH CIIEINAUCTOB 110 TPUMEHEHUIO
OTHECTPETBHOTO OPYKUS;

b) crparerus kommanzepa Makzgayasia o KOH-
TPOJIIO 3a IOMOM He ObUTa aZleKBaTHO CIUIAHUPOBaHA
[ VCTIOJTHEHUA WIN OCYILECTBIIEHA;

C) COTPYZHUKMU MOJUINY, AeKYPUBIIE Ha KOMaH/-
HOM IIYHKTE, CIIeIIMaJHCThI 110 TPUMEHEHUIO OTHe-
CTPELHOT'O OPYKUS U COTPYAHUKH CITYKObI HAPYXKHO-
ro HabMoleHus u3iaraau cOMBYMBOE U IPOTHUBOpE-
YHUBOE IIpeZCTaBJIeHNEe O CTPATEruu A AeHCTBUN Ha
Cxomna-Poyz;

d) He 6BUTM HaMpPaBIEHbI COTPYAHUKY TTOTUTITIN /IS
TOT0, YTOOBI OCTAHOBUTH U OTIPOCUTB JIIOZIEH, BBIXOZVB-
mux 13 Joma Ha Crowmna-Poyz, Bkitouas e MeHneseca;

€) CHeIuaIuCTOB 110 TPUMEHEHUI0 OTHECTPETbHO-
ro Opyus He O6bUTO Ha MecTe Ha Ckomwua-Poyz, Kor-
na e MeHe3ec MOABUICA U3 OOIIETO TIPOX0OAa MEXKAY
JlOMaMU;

f) oTcyTcTBOBaAM MIAaH Ha CIyvYall HENpeABUJEH-
HBIX JIOTIOJTHUTENBHBIX 0OCTOSATENBCTB B OTHOIIEHUN
Jifofiel, KOTophle BHIIUINA U3 3ZaHUA 0 TOTO, KaK IIpHU-
OBUTA COTPYAHUKU TIONUIIUY, CITEITUATUCTHI IO OTHE-
CTPelbHOMY OpYXKUIO;

g) nuna, nosBuBIKecs Ha Ckommwua-Poyz, He ObUIH
OCTaHOBJIEHHI U OIIPOIIEHHI;

h) He 6buTa ompezieneHa Ge30macHasa U MOAXOAs-
Ias TOYKa Ha YIIuIe, T/ LA, ToKuaBive CKolma-
Poyz, MOITH GBITH OCTAHOBJIEHBI U OTIPOLIEHBI;

i) MHCTPYKTAaX IS CIIEI[UAIKCTOB 10 TPUMeHEHHUO
OTHECTPETHLHOTO OPYXUsS OBUT HETOUHBIM, HecHamaH-
CUPOBaHHBIM U COOOIIaN UM Hea/leKBaTHBIE U HEZO-
CTOBepHbIE CBeZieHUs 06 omepaiuu, BKI0Yas omepa-
nuto Ha Ckomua-Poyz;

j) madopmarus, KkacaBmascsa UAeHTUOUKAIIUY Jle
MeHne3eca, ero ofle3K/bl, TOBEZEHUA W BEPOSITHOTO
YPOBHS UCXOJSALIEH OT HETO yrpo3sl, He ObLIA mpa-
BWIBHO WIU TOYHO OlleHeHa U [ioBeZleHa J0 CBeJleHUs
COTPYZHUKOB IIOJIUIIUU U, B YaCTHOCTH, CIIEINATIICTOB
TI0 TIPUMEHEHUIO OTHECTPETLHOTO OPYXKUA;

k) comHeHus B TpaBUIBHOCTU WAEHTUDUKAINY e
MeHeseca Kak Mo03peBaeMoro He OBUIH JOBEZIEHBI /10
CBeZieHUA KOMaHAHOI'O ITyHKTA;

1) coTpyaHuku moauiuu, paboTaBiire B KOMaH/-
HOM IIYHKTe, He YAOCTOBEPWINCH B TOM, UTO COTPYA-
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HUKU CJIyKOBl HapyXHOTO HaOJAI0eHUs NIPOBeIH
OJHO3HAUHYI0 HAeHTUPUKanUIo e MeHe3eca Kak
I0Z03PEeBAEMOT0;

m) CIeIUaIUCThI T0 TPUMEHEHHUIO OTHECTPENBHO-
r'O OPYK¥sI He ObLTH pa3MeleHbl BOBPEMS B COOTBET-
CTBYIOIIUX TOYKAX, YTOOHI He AaTh Zie MeHesecy cecTb
B aBTOOYC ¥ BOWTH Ha CTAHITUIO MeTPO «CTOKBEIT»;

) CHENUAIUCTHI TI0 IPUMEHEHHUIO OTHECTPETBHOTO
OPYXUS He YIOCTOBEPUINCH B TOM, UTO COTPYAHUKU
CIy»KOBbI HAPYKHOTO HaOJII0ZIEHHS TIPOBETHM OAHO3HAY-
HyI0 uAeHTUQUKanuio 1e MeHe3eca Kak 1Mo03peBae-
MOT0;

0) He OBLTIU MPeANPUHATH 3P EKTUBHBIE MePhI
C 1[eJIbI0 OCTAHOBUTD JIBIKEHUE TI0€3/]0B METPO WIH
aBTOOYCOB C IEJBI0 CBECTH K MUHUMYMY PUCK IS UX
MacCaK1poB;

p) e MeHe3ecy faqu BO3MOXXHOCTD JIBAXK/IBI CECTh
B aBTOOYC ¥ BOUTH Ha CTAHIUIO MeTPO «CTOKBEJI»,
HECMOTps Ha TO, YTO OH MOA03peBajicsA B TOM, UTO
SBJISETCA TEPPOPUCTOM-CMEPTHUKOM U TIOSBUJICS 11O
ajZipecy, CBI3aHHOMY C ITOZI03PEBAEMBIM TEPPOPUCTOM-
CMEPTHUKOM;

q) He OBUT OTAAaH YETKUI U CBOEBPEMEHHBIHN MPU-
Ka3 0 TOM, 4YTOOHI Jie MeHe3ec ObLT OCTaHOBIEH WU
3a/iepkaH JIo TOTO, KaK OH BOIIET Ha CTAHIUIO METPO
«CTOKBEJI»;

1) YIOJTHOMOYEHHOMY OTBETCTBEHHOMY CTapIieMy
oduilep He OBLIO MPeJOCTABAEHO TOYHOM HHPOpPMa-
1Y O HAaXOXKJEHUU CIIEI[UaNHUCTOB M0 IPUMEHEHUTO
OTHECTPETIBHOTO OPY)KHUsI, KOT/Ia OHA pelliaja, A0JKHBI
JI OCTAHOBUTH Jle MeHe3eca CHeUaNruCThl IO TPH-
MEeHEHUIO OTHECTPETBHOTO OPYKUS WU COTPYAHUKH
TTOJIUITUY YTIPaBIeHHUs 110 60pbbe C TEpPOPHU3MOM;

S) pPHUCK, Hen36eXHO COMyTCTBYIOIMIUNE MPOU3-
BOJICTBY 3aZiepKaHus e MeHe3eca BOOPYKEHHBIMHU
COTPYZHUKAMU MOJNULNN, He ObUI CBeZleH K MUHUMY-
My, 6YZib TO B OTHOIIIEHUY MeCTa, BpeMEHU WU CITOCO-
6a ero 3azep:kaHusl.

101. 1 HOs16ps 2007 T. IpUCSKHBEIE BEIHEC/IU BEP-
[UKT, YCTAHOBUB, YTO BeJOMCTBO KOMHKCCapa CTO-
JUYHOHN MOMUUIHNYU ObUIO BUHOBHBEIM B HapyIIeHUH
crareii 3 u 33 3akona 1974 roga (cm. §8 157 u 158
Hacrosmiero I[locranoBneHus). [IpUCSKHBIE TaKXKe
MPUJIOKUIN TIOSICHEHWE K CBOEMY BEPAUKTY O TOM,
YTO KOMMaH/iep JIuK He Hec/a KaKOW-THO0 «IMYHOM
BHUHBI» 32 COOBITUA. DTO MOsSCHEHNE OBUIO 0Z06pPeHO
cyabeii. BeZloMCTBO KOMUCCapa CTOMUYHOMN MOMUITAN
6bw10 omTpadoBano Ha 175 000 GyHTOB CTEPIUHTOB,
¥ eMy OBUIO TIPEANMCAHO BHIIUIATUTD CyZebHbIe pacxo-
Zb1 Ha cymMMy pasmepom 385 000 ¢GyHTOB CTepIUHIOB.

102. [Tocne cyza IPCC pemuia He jJaBaTb peKOMEH-
JAlMIo 0 BO36Y:KAEHUH AUCIUTUTMHAPHOTO TIPOU3BO/-
CTBa B OTHOIIIEHUU CTApPIIUX I10 TOJOXKEHUIO COTPYA-

HUKOB. B yactHocTH, IPCC nprHsaia BO BHUMaHUe
IIOACHEHME IPUCAKHBIX 0 TOM, YTO KOMMaHzAep JJuk
He HecJla KaKOH-TM60 OTBETCTBEHHOCTU U KOTOpas
ObLTa CAaMBIM CTapLIMM IO HOJOXEHUIO COTPYAHUKOM
TIOJILIU Y.

103. KopoHepckoe [J0o3HaHHEe, KOTOpOe OBLIO
OTJIOXKEHO Ha BpeMs CyAeOHOro Ipolecca IPOTUB
BezoMcTBa KoMuccapa CTOJIMYHOMN MOMUITUY, BO306-
HOBUJIOCH 22 OKTA0pst 2008 T. B X07€ 3TOro J03HaHUA
OBUT BBI3BaH 71 CBUZETEND, B TOM YKCJIE KOMMaH/ED
Maxkgzayasut, kommanzep Juk, corpyauauku Tposn 80,
Tposn 84, corpyauuku nomunuu Yapau 2 u Yapau 12.
UYneHsl ceMbu Je MeHe3eca ydacTBOBaIU B CIyLIaHUU
3a cueT rocyZapcTbBa U MOIJIU MIOABEPrHYTh CBUJETE-
Jiell IepeKpecTHOMY AOIPOCY U IIPeACTaBIATb CBOU
ZIOBOJIBL.

104. 24 Hos16ps1 2008 I. KOPOHEP BBHIHEC MUCHMEH-
HOE IIOCTaHOBJIEHHE O TOM, KaKue BepJUKTHI JOJIK-
HBI OBITh OCTABJIEHBI /1T BEIHECEHUS MPUCTKHBIMU.
JlOCTYyITHBIMY /11 HETO BapHaHTaMU ObLIU CIEAYIO-
Imye: mpaBoMepHOe yOUCTBO, HelTpaBOMepHOe yOuii-
CTBO Y BEPAUKT, OCTABIAIOIININ BOIPOC O IPUIMHAX
CMepTU OTKPHITHIM. OZiHaKO KOPOHepY OBLIO He pas-
peLIeHO OCTABIATh BEPAUKT JJiI BBIHECEHUS IIPUCTK-
HBIMH, €CJIM OH He OTBe4YaeT KPUTEPHIO, UCII0NIb3yeMO-
My /11 BBIHECEHUS pelleHuUs 110 YTBEPXKJEHUIO O TOM,
YTO «OTCYTCTBYIOT OCHOBAHUA /I IPUBJIEUEHUA K OT-
BETCTBEHHOCTHU», 8 UMEHHO, eCJIA HeT J0Ka3aTelbCTB
B €ro NoAJAepXKKy, WiIHU JAOKa3aTeJbCTBa HACTOJIBKO
c1abbl, HESCHBI WIK IPOTUBOpEYAT APYTUM J0Ka3a-
TeJIbCTBAM, UTO NIPUCSKHBIE, TPABWIBHO IPOUHCTPYK-
THUPOBAHHBIE, HE CMOTYT HaJIEXKAIIUM 00pa3oM BhIHe-
CTU BepAUKT 0 BUHOBHOCTHU (cM. § 166 HacTodmero
[TocTaHoOBIEHNS).

105. CnezoBaTenbHO, KOPOHED PELIUI OCTABUTh
BEpJUKTHl B CWJIE B OTHOIIEHUH OIpeZleIeHHBIX COT-
PYZAHUKOB ITOJIULIUY JJI1 BEIHECEHUA NPUCTKHBIMU OT-
J€JIBHO.

1. CoenuaaucThl 1O IPUMEHEHUIO
OTHECTPEIBbHOTO OPYKHUA, KOTOpbIe
3actpenwiu je MeHe3eca (COTpPYAHUKHA
noaunuu Yapau 2 u Yapau 12)

106. KopoHep ycTaHOBWI, YTO:

«...16. ...OTCyTCTBYIOT COMHEHUS B TOM, YTO COTPYZ-
HUKU [OJNUINY HaMepeBaIuch yOuTh Je MeHeseca,
KOT7]a OHY CTpeJIsUIN B Hero. CIIieZJoBaTeNbHO, ECIIM UX
yIBep:K/JeHue, YTO [OHU] ZelcTBOBANIN IPAaBOMEPHO
B I[eJIAX 3aLUTH CAMUX ce0s WU APYTUX JIULI, MOXeT
OBITH ONIPOBEPTHYTO, TO OHU OBLIM OB BUHOBHHEL.. .
B YMBIIIUIEHHOM yOHiicTBe.

17. Bce 3aMHTepecOBaHHBIE JUIlA COIVIACHHI B TOM,
Kakue KpUTepuHU ciefyeT IPUMEHATh IIpU oIpeze-
JIEHUU TOTO, IeCTBOBAIU JIU COTPYAHUKU TIOJTUITNU
TIPaBOMEPHO /IS 3ALTUTHI CAMUX ceOsI U PYTHX JINIL:

53



JAEITO «APMAHU A CUJIBBA (ARMANI DA SILVA) INTPOTMUB COEAVMHEHHOTIO KOPOJTEBCTBA»

(i) cuuTan v COTPYAHUK MOIUIU Y€CTHO U UCKPEH-
He, YTO eMy ObLIO HeoOXOAUMO IIPUMEHUTH CILITY JJIS
3aIUTH CaMOTro cebsa U (WIK) APYTUXJIUI? DTO BOIIPOC
cyb6bekTUBHOTO yoexaeHus. Jlake eciu 3To yoexe-
HHe omMO60YHO U oIKOKa OblIa HEOOOCHOBAHHOM,
IIO-IIPEeXXHEMY MOXKET IPUMEHSTHCSA Z0BOJ B I10JIb-
3y Mpe3yMIINKY HEBUHOBHOCTH. OGOCHOBAHHOCTh
ybexieHUs ABNAETCA OTHOCUMBIM JOBOZOM TOJBKO
B OTHOILIEHNUY OMOIIY NPUCHKHBIM PENIUTH BOIIPOC
0 TOM, OBLIO JI OHO JO6POCOBECTHEIM;

(ii) ecnu CcOTPyZHUK NONUIIUU AeHCTBUTEIbHO
WCKpeHHe ObUT yOex/JieH B CBOEM MHEHUH, TO He
OBUTO JIU TIpPUMeHEeHHE UM CHJIBI Ype3MEPHBIM U pa-
3YMHO HEOOXOAUMBIM MPHU 0OCTOSATENBCTBAX, KOTO-
pble OH CYMTAJ, UMEIU MeCTO B MOMEHT IIPOVCXO-
JUBIINX COOBITHI? DTO OOBEKTUBHBIM TECT, HO OH
TIpUMeHsETCsI Ha OCHOBe peasibHOTO moaxoza. Korza
YeJI0BEK CTAJKUBAETCS C yrPO30H, CyAbl He OyAyT
OIIEHWBATD CJIUIIKOM TOYHO MePY CHIbI, KOTOPYIO OH
UCIONb3yeT... KpoMme TOTO, A/ HACTOALIUX Liejeit
UMeeT 3HaYeHUe TO, YTO B CJIy4ae HAJTUIUS YIPO3bI
YeJIoBeK He 00s13aH IaCCUBHO JKaTh HaHECEHUA yaa-
pa. IIpeBeHTHBHBIH yAap MOXeT OBITH OIllpaBJaH 006-
CTOSITEIbCTBAMHM. ..

18. AHanoOrnyHBIN IOPUANYECKUN KPUTEPUH IIpUMe-
HAETCS B CUTYalUAX, KOTZIA YeIOBeK, CTONKHYBIIN-
A C yTpo30i, ABIAETCA COTPYAHUKOM IOJTULIUY WIN
congatoM. OfHaKoO, KaK yKasas JOPA-CyAbsa Younep
(Waller) B § 15 PemeHusa aIMIHUCTPATUBHOTO CyZa
o zeny «KoponeBa (Benner) npotuB KopoHnepa Ee
BenudecTBa 1o BHyTPEeHHEMY OXXHOMY JIOHZOHY»
(Regina (Bennett) v. HM Coroner for Inner South
London), cyz BpaBe YYUTHIBATb IIOATOTOBKY YeJIOBE-
Ka TpU TIPUMEHEHUH IBYX acIeKTOB JaHHOTO KpUTe-
pus K GakTaM KOHKPETHOTO Zena. ToT e MPUHIIUI
JOJDKEH IPUMEHATHhCA K KOHKPETHHIM BOIIpocaM,
a TakKe K OOIIEeH MTOATOTOBKE. .. ».

107. CTOpOHBI COTJIACUTIUCH C TEM, YTO CIIELU-
aJUCTHl 1O TPUMEHEHUI0 OTHECTPEIbHOTO OPYKUS
HCKpeHHe BEpUJIU, YTO YeJOBEK, HaXOAUBIIUIM-
cs HATIPOTUB HUX B BaroHe I0e3/a METPO, ABISICS
OcmaHoM XyceliHOM, KOTOPOT'O TIOI03PEBaJTH B MOTIBIT-
Ke B3opBaTh 60MOY B MeTpo HakaHyHe. OZIHAaKO KOpO-
Hep OTKJOHWI TpeJcTaBlieHHe OT UMEHU CEMbHU
ceMbH Zie MeHe3eca 0 TOM, YTO COTPYAHUKU TONUIAN
HCKpeHHe He OBUIM YBEepPeHH B TOM, uTo Je MeHe3ec
TIpe/iCTaBIsAT cob0i HemocpeICTBEHHYIO YTpo3y. B ¢Bs-
3U C 3TUM KOPOHEP PEIIWI, YTO MPUCT)KHbIE HE MOTIH
OOKHBEIM 00pa3oM MPUHUTH K BHIBOJY B paMKaxX KpH-
TepUs 0Ka3aHHOCTH IO YTOJOBHBIM /ielaM, YTO /1B
COTPYZHVKA MOJUIVY He 6bUTH yOEXXIEHEl B TOM, YTO
nie MeHesec mpeACcTaBsi cob60i cMepTeNTbHYIO YTPO3y
IJI OKpY)Karolux. Jlenas 3To 3aKII0OueHre, KOPOHED
yKazaJl, 4To:

«...27. ECJIV COTPYAHUKU HOJUINU OBUIU UCKPEH-
He yOeX/JeHbl, 4To Je MeHe3ec MpeACTaBIsl coboi
CMepTENbHYIO YTPO3Y U1 HUX CAMUX U OKPYKAIOIINX,
HeJb3s CKa3aTh, YTO OHW NPUMEHWIN U3JIUIIHION
CHUJTy, YeM 3TO OBUIO Pa3yMHO He0bOX0AUMO... Bbul
BBIBUHYT apryMeHT... O TOM, YTO [OJWH U3 COTPYZ-
HUKOB TIOJININY | TIPUMEHWI Ype3MEPHYIO CHUTY, TI0-
CKOJIbKY OH BBICTPEJIVJI CJIUIIKOM MHOTO pas... Ha
MO¥ B3WIAA, 3TOT A0BOJA HeybepuTeneH. COOBITUA
MPOUCXOJWIN B CYUTAHHBIE CEKYH/bI, U HUKTO He
MOXKET C YBEPEHHOCTBIO CKa3aTh, YTO HEKOTOPHIE
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BBICTPEJIBL B [OJIOBY NIPEZACTABIIN CO60H pasyMHYIO
cuiy, a Apyrue HeT. B 1060M ciiydae COTPYAHUKH
MOTUIUY GBUTH 0OYYEHBI CTPENIATh, TOKA He HelTpa-
JIN30BaHA yTpo3a...».

108. Vicxoza 13 U310KeHHOTO KOPOHEep OTKa3ascs
OCTaBUTbh IIPUCAKHBIM BapUaHT BBIHECEHUS BEPAUK-
Ta BUHOBHOCTU B HElTpaBOMEPHOM yOUICTBE B CBS-
31 C JeUCTBUAMU COTPYAHUKOB moauuuu Yapam 2
u Yapiu 12.

2. Crapumie odpunepsl NOJTUITAN

109. 3aTeM KOpOHEpP pPaccMOTpeN BOIIPOC O TOM,
MOXXHO JIU CYUTAThb CTApIIUX OQUIEPOB HMOJUIUU
COBEPIIUBIIUMHU HENMPEeAYMBIIIEHHOE YOUNCTBO Ha
TOM OCHOBAHHUU, YTO CMEPTH YeJOBeKa ObLIa MpUYH-
HeHa B pe3y/ibTaTe Tpyboii HEOCTOPOKHOCTHIO. Bee
CTOPOHBI B /leJie COTIACHIIKCH C TEM, YTO COBEpIIEeHUE
9TOTO MPECTYIUIEHUA A0KHO OBITh I0Ka3aHO B OTHO-
IIEHUY KOHKPETHOTO COTPYAHUKA MOTUITUHU, OIIHOKK
HECKOJIbKUX JIMI] HE MOTYT ObITh 00006IeHbI. JIOJIKHBI
OBITH IOKA3aHbl CIeAyIole YeThIpe dIeMeHTa A
TOr0, YTOOBI YCTAHOBUTh, YTO MPECTYIUIEHHE OBLIO
COBEpINEHO: Ha 0OBUHIEMOM Jiexkana 06sI3aHHOCTD
MPOABJIATH PA3yMHYI0 OCTOPOXKHOCTD K TOTEpIIEeBIIe-
My, OOBUHAEMBINA JOKEH OBLT HAPYIIUTh 3Ty 0064-
3aHHOCTH, HapyllleHre TIPUBEJIO K CMEPTU YeJoBeKa
(a UMeHHO BHecCJIO 6oslee YeM MUHUMANbHYIO MPUYH-
HY B CMepTh JIMIIA), ¥ 5TO HapyIllleHue JOKHO OBITH
KBaJIMUITUPOBAHO KaK «Tpyboe».

110. B oTHOIIEHUH 00OA3aHHOCTH MPOABIATH pa-
3YMHYIO OCTOPOKHOCTh KOPOHED 3aKIIOUIII, UTO:

«...35. ...Ha COTpYJHUKA IOJHUIIMU BO3JIOKEHA 00sI-

3aHHOCTb HIPOABJIATb PA3YMHYIO OCTOPOXHOCTbH

IIpY HACTaBJI€HUU APYTUX COTPYAHUKOB IIOJIHUIINN

OCyHI€CTBUTDb BOOpy}KeHHbeI 3axBar. CO,Z[CP)KaHI/Ie

00A3aHHOCTHU IIPOABJATDL pasyMHYIO OCTOPOXHOCTb

COCTOHUT B TOM, YTOOBI O6ECHE‘{I/IT}:>, 4YTO 3axBaT

COCTOUTCA B TOM MECTE U B TO BpeEMA, 4TOOHI CBe-

CTU K MUHUMYMY, HACKOJIBKO 3TO ITPAKTUYECKHU BO3-

MOXHO, PUCK HaHECEHUA HEHYKHBIX TPaBM O6'beKTy

AEUCTBUU COTPYAHUKOB ITOJIMIIVN COOTBETCTBYIOIIM

COTPYAHUKAM IIOJIMIIUU U JPYTHUM JIMLJaM B HETIOCPEA-

CTBEHHOU 6/1130cTU. B 3TOM ci1ydae paccMaTpuBae-

Mas 06A3aHHOCTh He BO3HUKAET A0 MOMEHTa, Korza

COTpPYyAHHKaM IIOJIMIINH, CII€ELIHMATNCTaM IIO OTHE-

CTPEIbHOMY OPYXHI0, OyZIeT IPUKa3aHO BMeIIaThCs

C IIEJIbIO BBIIIOJIHEHHWA 3aXBaTa...».

(a) Kommarndep Makodayann

111. B oTHOmEeHUM KOMMaHZepa Makjayaiia yT-
BEPXKAAJOCH O TPeX MPEATION0KUTENbHBIX HapyIIle-
HUAX 00S3aHHOCTH COOJIOAATh HA/IEXKAIIYI0 Pa3yM-
HOCTb: OH JIOJDKEH ObLT pa3paboTaTh CTpaTernIeCKuit
IUTaH /I oOeclieuyeHus TOTo, YTOOHI I0/I03peBaeMble
OBLTM OCTAHOBJIEHBI MEXAY TEM, KaK MOKUHYTH IOM
U 06paThcs 10 CUCTEMBI 0OIECTBEHHOTO TpPaHC-
MOPTAa; YTO OH He obecreyns, YTOOHl MoApa3aeNeHre
u3 yupasaenus SO19 6bUT0 3a/1€HiCTBOBAHO paHbIIle,
Y YTO OH He CMOT JIep)KaTh cebs B Kypce MPOUCXO/-
Iero ¥ 00ecrevynuTh, YTOOB! €ero IPUKa3bl BHITIOIHS-
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JIUCh. B OTHOIIEHWM KAXKAOTO U3 3TUX YTBEPKAEHUH
KOPOHED He IIPU3HaJ, YT0 KOMMaHzep Makaaya/ut 6t
006s13aH cO6JTIOAATh HA/IEKAIILYI0 Pa3yMHOCTh B OTHO-
neHuu fie MeHeseca. OfiHaKO faXke €CJTU MOXKeT ObITh
yCcTaHOBJIEH GaKT HapyllleHUs: 00sI3aHHOCTH, KOPOHED
He CYeJ1, 4TO 3TO NPUBEJIO K rubenu ge MeHeseca.

(b) YnonnomoueHHbLIL 0MBemcmeeHHblil
cmapwutl opuyep

112. BeigBuranauch Tpu 0O6BUHEHHS IPOTUB KOM-
MmaHzepa Juk:

«...54. ...IlepBoe 0OBUHEHME COCTOSIO B TOM... YTO
[ona] He obecmeunna, 4Tobbl KBapTan Ha CKolua-
Poyzn Haxozwmiics moj THIATeNTbHBIM HApPY>XHBIM Ha-
GyroJeHreM U YTOOHI OblIa KCIIOIh30BaHa TaKTHUKA,
rapaHTUpPYIOIIasa, YTO BCe MOJ03peBaeMble MOTYT
OBITb UAEHTUGUIIMPOBAHBI ¥ OCTAHOBIEHHI, HE JI0U-
Js1 10 aBTOOYCHOM ocTaHOBKU. Tak MOTYyYMIOCh, YTO
6mmkaiimas aBToOycHash OCTAaHOBKA HaXOJWJIACh
B Bepxuem Tasnc Xwuie (Upper Tulse Hill), Bcero
B HECKOJIBKUX MHHYTax X0AbOBI OT HabJII07aeMOro
kBapTaia. [lepBoe Bo3pakeHue [Ha 3TOT] apryMeHT
COCTOUT B TPYZHOCTH BHICTPAUBAHUA ITO3UTUBHOMN
00513aHHOCTHU TPOSBJIATH Pa3yMHYI0 OCMOTPUTEIb-
HOCTh Ha JIaHHOM 3Tame, YTOOBl OCTAHOBUTH Jie
MeHeseca HeiaJeKo OT cBoero oma. Ha Mol B3z,
moso6Has 06g3aHHOCTh HE MOIJIA CYI[ECTBOBATD.
U paxe ecim MOrJIa, TO s CYUTAIO, YTO He OBUIO BO3-
MOKHOCTH Peaju30BaTh 3TO B BUZEe GUKCUPOBaH-
HOTO U HETHOKOTO TaKTHYECKOTO ILIaHa... B o6oM
ciydae KOHTPOJb B GopMe HapyKHOTO HAGIIOAEeHUSA
6bL1 X0pouuM: e MeHe3ec MOCTOSHHO HaXOAUICS
o/ HabMIoIeHUEM, HO HEIVIACHBIN CTaTyC ONEpaliu
Boasie Cxomua-Poyz 6b11 coxpaHeH. To 06cToATENb-
CTBO, YTO OH He ObLT OCTAHOBJIEH HAa PaHHEN CTaAuU
olepaliy, OCHOBBIBAJIOCh HECTIOCOOHOCTHIO COTPYA-
HUKOB PEIIUTh, MOT JIU OH OBITh UAEHTUOUIIMPOBAH
B KauecTBe Iogo3peBaeMoro. CiezoBaTeNbHO, ero
rubesb He ObLIa BhI3BaHA KAaKUMU-THO0 MpOBaaMu
HapyXHOTro HabrogeHus Ha Ckoua-Poyy.

55. Bo-BTOPHIX, YTBEPXKAANOCH, UTO [YIIOTHOMOYEH-
HOMY OTBETCTBEHHOMY cTapiiemy obwuiiepy] He yaa-
JIOCh OBITH B KypCe TOTO, I7ie HaXO/WINCh COTPYAHUKU
CITy>KOBI HapY>KHOTO HaOJTI0ZIEHUS U CTIELIUATUCTI IO
OTHECTPETbHOMY OPYXKHUIO, Korza fie MeHe3ec exas u3
Tanc-Xwina B CTokBesul. BMecTe ¢ TeM A He AyMmaro,
YTO COTPYZHUK MOJHUIMU IO OTHOIIEHUIO K 0OBEKTY
Hapy»KHOro HabogeHus 06s13aH yOeAUThCSA, YTO OH
OCBEZIOMJIEH O MTEPEABIKEHUAXK IPYTUX COTPYAHUKOB
TIOJIMIINY, TI0 KpaliHell Mepe, 10 MOMeHTa, Kor/ia He-
MOCPe/ICTBEHHO MMPOU30M/ET KaKoe-Tuh0 BMeIaTe b-
ctBO. Eciut O8I CcyIliecTBOBasIa Takas 06s3aHHOCTbh, TO
OHa cOCTOsLTa OBl B TOM, YTOOBI COTPYAHUK TIONUIUU
OBLT ZIOCTATOYHO XOPOIIO MHPOPMUPOBAHHBIM, TaK
KaK OBLIO HEBO3MOXKHO OTCJIEXKMBATh TOYHOE ITOJI0KeE-
HYE Ka)X/J0TO COTPYAHUKA U aBToMOOWIA. CyTh J0Ka-
3aTeJIbCTB 3aKJII0YaeTCs B TOM, YTO [YIOJTHOMOYEH-
HBII OTBETCTBEHHBIN cTapinuii opuiiep] OblIa gocTa-
TOYHO XOpoIo nHbopMUpoBaHa. Eff ObLIO U3BECTHO
Yepe3 MOHUTOP HAPY)KHOTO HaOJIO[IEHUsT B KOMaH/I-
HOM IIYHKTE, YTO COTPYAHUKU CIYKObI HapyKHOTO
HabMOeHUs UK 3a Je MeHe3ecoM, M O YeM OHM
roBopwiu. B mobom ciyvae, Kak cornaced [asBokaT
ceMbH Jle MeHe3eca], HUYTO He MOIVIO ObI OBITH Ce-
JIaHO, YTOOBI OCTAHOBUTD e MeHe3eca MeEXIY €ro
mocazikoii Ha aBToOyc B Tasc-Xuuie U ero BHIXOZOM

u3 aBTo6yca B CToKBesIe. [YIIOTHOMOYEHHBIH OTBET-
CTBEHHBIH cTapuiuii obuilep] gepxkana [crenyanu-
CTOB IO TIPUMEHEHUIO OTHECTPENBHOTO OPY)KUS] Ha
Heob6X0MMOM MeCTe B TO BpeMsi, KOrZia OHa XOTeJa
BBECTU WX B JleiCTBHE. B MUHYTHI ZI0 TOTO, KaK OHA
MpHKa3aja BMeNIaThCsA, OHA MoJiarajiach Ha MHGOP-
Maluio [ee COBeTHHKA II0 BOIIpPOCaM TaKTUKHW]| OTHO-
CHUTEJbHO MO3ULIMI U FOTOBHOCTH [CIIEIMaJNCTOB
0 IPUMEHEHUIO OTHECTPETBHOTO Opy:kus]. Ha moii
B3IJIAZ, OHA MMeJIa IPaBO MPUHUMATh BO BHUMAaHHE
aTy undopmaiio. Bo Bcex aTUX 00CTOATETHCTBAX
JM060# OTKa3 ¢ ee CTOPOHHI Ziep:KaTh cebs B Kypce
COOBITHH He CTal MPUYUHON daTaibHBIX COOBITUI
B BaroHe moeszia MeTpo.

56. B-TpeTbUX, YKa3bIBAIOCh... 9YTO [YIIOTHOMOYEH-
HBII OTBETCTBEHHBIN cTapinuii opuiiep] He pyKOBOZ-
CTBOBAJIaCh JOJDKHBIM CYXX/I€HUEM B CBOUX pEIIEHU-
AX, TPUHIMAEMBIX B ITOC/TIeAHYE KPUTHIECKUE MIHY-
THI, TTOCJIE TOTO, KakK Jie MeHe3ec BHIIIEN U3 aBTOOY-
ca B CtokBesute. Ha Mo#i B3I, Ha Hee, BEPOSITHO,
IeJICTBUTEILHO BO3Jjlarajaach 0613aHHOCTh COOJIIO-
JlaTh Pa3yMHYI0 OCMOTPUTEIbHOCTD II0 OTHOIIEHUIO
K HeMy Ha /JaHHOM 3Talle IpY MPUHATHUU PelleHui
U laye TIPHKa3a OCYIIECTBUTh BOOPYKEHHYIO OCTa-
HOBKYy ¢urypanTa. OfHaKo Hejab3s 1 060CHOBaHHO
VTBEPXKJATh, YTO OHA HapYIIWIA 3Ty 0OSA3aHHOCTb.
Korza eii cTaso u3BecTHO, YTO OOBEKT HAPYIKHOTO
HabJIIofeHNs BRINIEN U3 aBTOOyca, OHa MpUKasaia
[crenuanycTaM 1Mo IPUMEHEHUIO OTHECTPETBHOTO
OpYXKUsI] TIPOU3BECTH €r0 BOOPYKEHHYIO0 OCTAHOBKY.
Y3HaB, YTO OHU OBLIN He B COCTOSHUU IIPOU3BECTH
OCTaHOBKY, OHa TIOPyYI/Ia 3TO CZEIaTh COTPYAHUKAM
Cay:KOBI Hapy»KHOTO HabmogeHus. JlaHHbIM TpuKas
He MOXKET ObITh OXapaKTEPU30BaH KaK OCHOBAHHBIM
Ha HeOpeXHOCTH. Eciu U cylecTBOBaIO KaKOe-TO
He6OJBINoE TPOMe/JIeHNe B OTJaHUY TIPUKa3a, OHO,
BEPOATHO, MOJKET OBITh 0OBCHEHO HEOOXOAUMOCTHIO
3aZyMaTbcs Tepes TeM, KaK IPUKa3bIBaTh, YTOOBI
MI0ZI03PEBAEMBIN TEPPOPUCT-caMOybuiinia ObLT OcTa-
HOBJIEH COTPYAHUKaMU IOJUINH, KOTOPbIe He ObUIN
0Oy4YeHBHI IeHCTBOBATh B IOAOOHBIX CUTyanuax. Kak
TOJIPKO €l CKa3asy, YTO [CcrernuanucTel 1o IprMeHe-
HUIO OTHECTPEJIbHOTO OPYXKHs] HAXOAWINCH HAa MeCTe,
OHa OTMeHWIa TPeABIAYIINI TprKa3. MoXKHO cKa3aTb,
YTO B TOT MOMEHT OHA IIPUH:IA HeIIPaBWIbHOE pellle-
HUYeE, YIUTBIBas, TIe HAXOAWICA Zie MeHe3ec, HO COOBI-
THUA OBICTPO MEHSUIUCh, U €€ PellleHHe HeTb3s Ha3BaTh
OCHOBaHHBIM Ha HeGPeXXHOCTH. [YKa3bIBalIOCh], 4TO
UCIIONb30BaHMe [CIeNUaInuCTOB M0 IPUMEHEHUIO
OTHECTPEILHOTO OPYKUSI] IOPOAWIO ONIpeleNeHHBIN
PUCK, uTO OyZIeT MpuMeHeHa jleTaabHas ca. OfHaKO
WMeJIMCh OYeBU/IHBIE TIPEUMYIIECTBA UCITOIb30BAHUSA
COTPYZAHUKOB TOJUIUU, KOTOPBIE MPOILIH MOATOTOB-
Ky ¥ IMeJIU OIBIT JJIS BBIIIOJHEHUS BOOPYKEHHBIX
aKIi B 00IIECTBEHHOM MECTE. . .».

(c) Compyonux TposH 80 (cosemHuk no gonpocam
MaxKmuku ynoaiHOMOUEHHO20 0MeemcmaeHH020
cmaputezo ouyepa no npuUMeHeHU
02HECMpenbHO20 OPYHCUSL)

113. Yto kacaeTcd yKa3aHHOI'O COTPYAHUKA I10JIU-

I[1H, TO KOPOHEP YKa3aJs cleyolee:

«...58. IlepBoe 0OBUHEHME TIPOTUB [COTPYAHHUKA
Tposina 80] cocTouT B TOM, 4TO, MPUOEIB B Hbl0-
CxotneHa-fpg okomno 6.00, oH He IPeANPUHAT Mep,
9TOOGH YCKOPUTH OTHPABKY [mozpasjeneHusa U3
ynpasnenus SO19] B paiton Ckommua-Poyz. 1o npu-
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9YyHaM, U3J0XKEHHBIM BBILIE, g He CYUTal0, 4YTO Ha
HeM Jiexana o0fg3aHHOCTh IPOABJIATH Pa3yMHYIO
OCMOTPUTENBHOCTH 110 OTHOILIEHUIO K e MeHesecy
B 9TOi CBsI3U. B m060OM ciydae, KOTZa OH HPUCTY-
I K paboTe, Bce BaXKHBIE pellleHNs yKe 6bUIH IpH-
HATHI B CBA3U C BBeleHHEM [CIellMalnCcToB II0 NpH-
MeHEeHUI0 OTHECTPEJbHOI'0 OpYXUsf] B ZeiicTBue.
BeposATHO, He 6BUI0 6e30I1aCHO ¥ PA3yMHO IIBITAaThCA
YCKOPUTD BBeZieHHe CIeIMallCTOB 110 IPUMeHeHUIo
OTHEeCTPeJIbHOrO OPYKHUA B IefiCTBAe Ha 3TOM JTalle.
Kak mosicHeHO B § 52 BBIIIIe, 5 HE yMaro, YTO MOXKHO
YCTaHOBUTH B paMKax TpebyeMoro craHzapTa JoKa-
3bIBaHUA, UTO JIF06ast 3a/iep>KKa BO BBEAEHUN B IeHCT-
BHe OpUrapl CIeyaIicTOB II0 IPUMEHEHHUIO OTHe-
CTPEJILHOTO OPYXKUA UMeJla IPUINHHO-CIeACTBeHHOe
OTHOLIEeHHe K rubenu Ae MeHeseca.

59. BTopoe yTBepX/ieHHE B OTHOLIEHUU COTPYAHUKA
Tposna 80 s3axiro4aeTca B TOM, YTO €My He yZaloCh
paspaboTaTh TaKTUYECKUH ILIaH C LIeJIbI0 FapaHTHPO-
BaTbh, YTOOHI JII000M MOJ03peBaEMBIH, TOKUAAIOIINIMA
KBapTas, 6bUl 6Bl OCTAHOBJIEH, He JI0XOA 10 aBTO-
6yCHOI OCTaHOBKU. DTO B CYIIIHOCTHU SIBJISETCA TAKUM
Ke 0OBUHEHHEM, KOTOpPOe GBUIO BBIZABUHYTO IPOTHUB
[YIIOJTHOMOYEHHOT'O OTBETCTBEHHOI'O CTAPIIETO 0hH-
nepa]. [To mpuyrHaM, KOTOPbIE 1 U3TOXKUI B § 54,
JAHHBIM apryMeHT Ha KaXI0M dTalle He BblJlep>KUBa-
€T KPUTUKU.

60. TpeTbe 3aMedaHUe, c/ieJJaHHOE B XOJe KPUTU-
KU JeiicTBuil [coTpyzHuka TposHa 80], 3akioya-
JIOCh B TOM, YTO OH He mepezas [yIoJIHOMOYeHHO-
My OTBETCTBEHHOMY CTapuieMy oQuIepy] TOYHYIO
“HGOPMAIUIO O MO3UIVH [CIIeIaNrCTOB 0 IprMe-
HEHUIO OTHECTPEJHHOTO OPY)XKUs] B MUHYTaxX IOCTe
TOr'0, KaK CTaJI0 OYeBHUIHBIM, UTO /e MeHe3ec CXOAMIT
c aBToOyca. OzxHako [Tposit 80] mosarascs Ha CBOIO
“HGOPMAIIUIO OT TAKTUIECKOTO COBETHUKA, KOTOPBIM
HaXOZAWJICA C TPYIIION COTPYZHUKOB Ha MecTe TposiHa
84. /laHHBIN COTPYAHUK CHavasna ckasan [Tpoany
80], uTto ero 6puraza 6biia “He y Zea”, TOCKOIbKY
OHU CJeAWIU He 3a TeM aBToOycoM. [COTpyAHUK
Tposu 80] fo/KHEIM 06pa3oM mepezan 3Ty UHGOp-
Manus. Jlaxke eciv oHa ObUTa HeBEpHast, TPYAHO KpH-
THUKOBATh €ro 3a ee repezayy...».

114. Ecau, BOIpeKU BHIIIENEPEYUCTIEHHOMY,
¥ OBUIM BBIZIBUHYTHI KaKue-Tub0 0OBUHEHUS, TO KOPO-
Hep TpUllies K BEIBOAY, YTO HU OJHO M3 HUX He IpU-
6JMDKaIOCh K ypPOBHIO OOBUHEHMS B Tpy0O WU yro-
JIOBHO HaKa3yeMOU HEOCTOPOXXHOCTH.

(d) 3axnouenue

115. C yuyeToM BBHIILIECKa3aHHOI'O KOPOHEP PeLInI
He OCTaBJIATh Ha BhIHEeCeHMe NMPUCTKHBIMU MOTEHIIU-
aJIbHBIA BEPAMKT B OTHOIIEHUM CTApIIUX OQHIlepOB
MOJIUITUY C KpaTKo#M GopMoii onmucaHusA COOBITHUA,
HermpaBoMepHOe YOUINCTBO, a BMECTO 3TOTO OCTaBHUI
MIPUCSI)KHBIM BO3MOXXHOCTH PeIlUTh, KaKOW BEepAUKT
BBIHOCHUTD: 110 OOBUHEHUIO B TIPaBOMEPHOM yOUICTBe
WM OCTABJISAIOMINKA BOIIPOC O KBAIMGUKALIUY MTPECTY-
IUIEHUA OTKPBITHIM.

3. Bonpocsl

116. KopoHep TakXe BKJIIYWJI B CBO€ ITOCTaHOB-
JIeHVe TiepeyeHb BOIIPOCOB JJI IPUCHKHBIX, KOTOPBIE
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Tpe6YIOT ZIaTh OTBETHI «/la», «HET» WU «HEBO3MOXK-
HO peIIuThb». 3acayllaB AOBOJABI CTOPOH, 1 Zexkabps
2008 r. oH 0opaboTas mepevyeHb BOIPOCOB JJIS BKJIIO-
YeHUs BOMPOCOB 0 paKTax, Kacaromuxcsa COObITHH
B BaroHe Ioe3ja MeTPO U MPUBEAIINX K THOeNU zie
Mene3seca. OfHAKO OH OTKa3aJCA OCTaBIATb «OTKPHI-
ThIE BOTIPOCHI» JIJIS1 TIPUCSIKHBIX, TIPEITIOKUB UM 100a-
BUTb JIIOOBIE pyrue GpaKTOPHl, KOTOPEIE UMK paccMa-
TPUBAIUCh KaK 3HaUUMble B IPUUUHHO-C/IeZICTBEHHOM
OTHOLIEHUU.

4. Cyne6Has nmpoBepKa 3aKOHHOCTH
1 000CHOBAaHHOCTH pelleH’s KOpoHepa

117. 2 nexabps 2008 r. maTh fe MeHe3eca 100u-
Bajach paspelieHus o6paTUTHCA B CYA C 3aABIeHU-
€M O TIPOBe/IeHUU CyZieOHOM MPOBEPKU 3aKOHHOCTHU
¥ 060CHOBAHHOCTH PeIIeHUs KOPOHEPA UCKIIOUUTD U3
Kpyra BeJleHUsA MPUCTHKHBIX BEPAUKT MO0 0OBUHEHUIO
B HEMTPAaBOMEPHOM YOUIICTBE M HEKOTOPBIE BOIIPOCH
IO OTIMCaTeTbHOMY BepAUKTY' . B cyZiebHOM 3aceianuu
OHA OTCTaMBaJa TOJHKO BTOPYIO JIMHUIO JOBOJIOB, TIO-
CKOJIBKY K 3TOMY BPEMEHHU KOPOHEP MPUCTYIIHI K IO/~
BeJIEHUIO UTOTOB U yXKe yKa3as IMpeMeThl BEPAUKTa,
KOTOPBIE JZOJDKHBI OBUTH OCTAThCS 38 TPUCTKHBIMU.

118. Vcruna yrBepkjana, 4T0 KOpoHep 00s3aH
OBLT 0O€eCIIeYnTh, YTOOBI WieHaM KOJUIETUM MPHUCTIK-
HBIX OBLUIO paspelieHo U3y4aTh CIIOpHBIE paKTHUUe-
CKUe BOTIPOCHI, UMeIolre 3HaUeHUe A lejia, U Hajl-
JexamuM o6pa3oM YCTAaHOBUTH, KaKUe CPeACTBa
1 06CTOATENbCTBA NIPUBEH K rubenu e MeHeseca.
Bompoc o ToM, KaK HaCTyIHIa ero CMEPTbh, BBIXOJUI
3a TIpeZiesibl OIpeesIEHUs TOTO, BHIHECTH I BEPAUKT
Mo 0OBUHEHHIO B IPAaBOMEPHOM YOUNCTBE WU Bep-
JVIKT, OCTaBJIAIOIINN PACCMOTPEHUE TIPUYUHBI CMEPTH
OTKPHITHIM. [T01X0/1 KOpOHEepa czieian HeEBO3MOKHBIM
KOMMEHTapUU MPUCSKHBIX MO MMOBO/Y TOTO, CYUTANU
JIX OHU KaKue-TuO0 KOHKPETHbIE HEYAAYU TTOTHUITIU
Cepbe3HBIMHU, U €CJTU [1a, TO HACKOJIBKO CEPbEe3HBIMH,
Y HACKOJIPKO BaXKHBIMU C TOYKU 3PEHUS TTOJOTYETHO-
cTH 6BLTH 5TU HeyAauu. Kak TaKoBBIE€ BHIBOABI MPH-
CSOKHBIX OBLTH, BEPOATHO, B JIYYIIEM CIy4ae MOPOXK-
JA0MUMU OOJIbIle BOIIPOCOB, a B XYAIIEM — MOJHU-
MaBIIMMU HOBbIE BOTIPOCHI UM HeCCMBICTIEHHBIMH.
VcxXozist U3 3TOr0 MCTUIIA XOTeJIa MIOCTaBUTD JOTIONHU-
TeJIbHbIE BOTIPOCH! TIepe/] TIPUCTKHBIM 110 OTTHUCATENb-
HOMY BEPAUKTY, KaK TOJHKO 3aBEPIIUTCS TIOIBEZIEHUE
HUTOrOB KOPOHEPOM.

119. 3 mexabps 2008 r. cyaps Cunbep (Silber)
OTKa3aJ B pa3pelieHny 06paTUThCA B Cy/I C 3asIBJI€HU-
€M O TIPOM3BOACTBE CyAeOHOI TPOBEPKY 3aKOHHOCTHU
1 060CHOBAaHHOCTH pellleHHs KOPOoHepa.

120. Bo-1miepBBIX, OH YCTAaHOBUJI, YTO CYILECTBYIO-
I¥ie BEPAUKTHI M COCTaBJIeHHbIe BOTIPOCH OTBEYAIOT
YCTAaHOBJIEHHOM 3aKOHOM 00513aHHOCTH, BBITEKAIO-

! OmucarenbHbIM BepauKT (narrative verdict) — BEpAUKT, OTIUCHIBA-
OIMI 06CTOATENBCTBA CMEPTH YeI0OBEKa, HO He YKa3bIBAOIIMI
Ha BO3MO)KHOTO TPUYMHUTENS CMEPTH (npumeu. pedakmopa).
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meii u3 ctatby 11 3aKoHa 0 AeATeTbHOCTH KOPOHEPOB
U MOANYHKTa «b» myHkTa 1 mpaBwia 36 PernmameHTa
JesATeTbHOCTY KOpoHepoB (cM. §8 167 u 168 HacTos-
mero [locTaHoBIeHUA), AAaTh BO3MOXXHOCTD WieHaM
KOJIJIETUU NPUCAXKHBIX YCTAHOBUTH, KaKUe CPeJCTBa
1 obcTOsITeTbCTBA NPUBENU K rubenu e MeHeseca.
Kpome Toro, TpebyeMoe KOPOHEPOM paccieoBaHUe
OT IPUCKHBIX B HACTOAIIEM Ziejie 6BUI0 3HAYUTENTBHO
CJIOJKHEE, YeM TO, KOTOpOe TpebOoBaoCh OT MPUCTK-
HBIX ¥ KOTOpOe OBLIO IIPOBEAEHO UMHU B 000UX Jeax:
«Babbunc npotusB CoeguHeHHOTO KOposeBcTBa»
((Bubbins v. United Kingdom), »ano6a N2 50196,/99,
ECHR 2005-11) u «<MakkeH Y Apyrue IpPOTHUB
Coeaunennoro KoposeBctBa» ((McCann and Others
v. United Kingdom), ITocTanoBieHue EBpomnelickoro
Cyza ot 27 ceHTsa6pa 1995 r., Series A, N2 324),-
u B 3TuX fZenax Epomelickuil CyZ yCcTaHOBUJ, YTO
mpoleccyanbHble 0053aTeNbCTBA TOCYAAPCTBA 10 CTa-
The 2 KOHBEHIMY ObUTH BHITIOHEHE.

121. Bo-BTOPBIX, CYAbs OTMETUI, UYTO UCTHUILA HE
yKasaja Ha Kakoe-mubo Zieio, pacCMOTPEHHOe BHYTPH-
rocyZapcTBeHHBIM cyZoM uau B EBpomnelickom Cyze,
B KOTOPOM OBUIO OBI pelleHOo, YTO MPUCSKHBIM HaZ0
CTaBUTh KOHKPETHBIE BOTIPOCH BA0HABOK K BOTIpOCAM
0 TOM, «KaKHhe CPeICTBA U 06CTOATENbCTBA» TIPUBETU
K CMepTH IIOKOWHOTO.

122. B-TpeTpux, TaKk Kak KOpOHEP UMeeT IIpaBo
«pelaThb, KakK Jy4llle B KOHKPETHOM Jiejie L10OUTh-
CcAd OT NPUCAXKHBIX 3aKJIOUEeHUA MO OCHOBHOMY
BONPOCY WU OCHOBHBIM BOIIpOCaM Jejna», CyAbsd
cyes, YTO eJMHCTBEHHBIM OCHOBaHUEM JJi BMe-
maTeabCTBa B OCYILeCTBJIEHNEe 3TOT0 IIpaBa, Bepo-
ATHO, OYAYT ABIATHCSA OCHOBAHUsA, MPUBEJEHHBIE
B I[locTanoBneHnu Bricokoro cyza AHITIUM U Yaibca
no geny «Kommanusa “AccomusiiTes; IPOBUHIIU-
an nukyep xaysec JITZ.” MpPOTUB KOpIoOpanuu
“Bencbepu”» (Associated Provincial Picture Houses
Ltd v. Wednesbury Corporation), (1948) 1 KB223),
a UMEeHHO, YTO pelleHre KOpoHepa ObLI0 HACTOIBKO
Hepa3yMHBIM, YTO HU OAUWH ZA06POCOBECTHHIN KOPO-
Hep He TOCTYMUI ObI TOJOOHBIM 00pa30oM.

123. B-4eTBepTHIX, CyZAbA YCTAHOBUIL, YTO CYLIECT-
BOBAaJI PUCK TOT'O, YTO, €CJIN WIEHBI KOJUIETUU IPUCTXK-
HBIX OyZyT 00s13aHBI OTBETUTH Ha /IOMOJHUTETbHbBIE
BOTIPOCHI, TIPEJOKEHHbIE UCTUIEH, TO OHU OYAYT
JeiicTBOBaTh B HapylleHHe NMyHKTa 2 mpaBuia 36
PernameHTa geATenbHOCTU KOPOHepoB 1984 roza
IIyTeM BBIpaXX€HUA CBOEro MHEHHUA II0 BOIIpOCaM,
KpOMe TeX, 110 KOTOPBIM OHU UMEIOT IIPaBO BHICKA-
3aTh CBOU 3aMeYaHus, U, B YaCTHOCTH, [TO-BUAUMOMY,
pelnas BOIPOCH YTOJOBHOU U IpakZlaHCKON OTBeT-
CTBEHHOCTH.

124. B-nATHIX, OH CYUTAJ, YTO MPEAJIOXXKEeHHBIE
BOIIPOCHI CTABSAT IPUCSKHBIX IO/, YTPO3Y cAeNaTh IMpo-
TUBOPEYUBLIE BBIBOJHI.

125. B-mecToIX, CyAbA YCTAHOBWI, UYTO UCTULIE HE
yZanoch JoKa3aTh, faxXe CIOPHO, YTO CyL[eCTBYIOT
cepbe3Hble OCHOBAHUA JJid IIepecMoTpa pelleHus
KOpOHepa.

126. OcHOBaHUA UCTUIIBI, OTHOCAIINECS K BEPAUK-
TaM ¢ KpaTKoil ¢GopMoOii onmrcaHusA COOBITHS, OBLIN
OTKJIOHEHBI C TPaBOM OOEUX CTOPOH Ha IMozavy 3asB-
JleHus 06 MX BOCCTAHOBJIEHUU. BIIOCIeACTBUY UCTULIA
comIacuiach, YTO KaKUx-In00 ZaabHEeHIINX e ICTBUH
He OyZieT MPEeANPUHATO MO OTHOIIEHUIO K 3THUM OCHO-
BaHUAM, inter alia, TOCKOIbKY ec/iv ObI cyaeOHas Ipo-
BepKa 3aKOHHOCTH U 000OCHOBAHHOCTH OBLIa yCITEell-
HOH, TO eIMHCTBEHHOE CPEe/ICTBO MPABOBOM 3alUTHI
[UIsl ceMbU OyZEeT COCTOATb B TOM, YTOOBI CyZ pacIio-
PAAWICA IPOBECTH HOBOE KOPOHEPCKOE ZI03HAHUE,
a UCTHUI[A He «BH/ea O0IbLION 0JIb3bl B IOBTOPHOM
PacCMOTPEHUM BCEX JOKA3aTENBCTB C IETbI0 MPEO-
CTaBUTh BO3MOKHOCTH IPYTOM KOJUIETUU TTPUCIKHBIX
BBIHECTU BEPAUKT, 0COOEHHO C Y1€TOM OY€Hb BBICOKOM
CTOMMOCTH TTPOU3BO/ICTBA TAKOT'O JO3HAHUS».

5. Bepaukr

127. 12 gexabps 2008 r. mpuCSIKHBIE BEIHECTH
«BEPAUKT, OCTABJISAIOIINN BOIIPOC O IPUYHUHAX CMEPTH
OTKPHITEIM». OTBeYast HA MTOCTABJIEHHBIE TIEPe/] HUMU
BOIIPOCHI, IPUCKHBIE yKa3aJld, YTo:

a) corpyzHuk Yapsau 12 He Kpudan «BOOPY:KeHHAst
TIOJTUIIVS»;

b) xoTs B moe3ze meTpo e MeHesec AelCTBU-
TEJbHO BCTAJ C MecTa Iepej TeM, KaK ero CXBaTUJI
OAIVIH W3 COTPYAHUKOB CJIYXOBI HAPYKHOTO HabIO/e-
HUs, B CTOPOHY CIIENMAJHUCTOB 110 TIPUMEHEHUIO OTHe-
CTpelbHOTO Opy:xud e MeHe3ec He ABUTAJICH;

c) obIas CJI0KHOCTb B OTBEZIEHHOE BpeMs UJeH-
TUbUKAIUY YeToBeKa, 00beKTa Hapy>KHOTO HabJoie-
HUsA, ¥ 6e3omacHoe moBezieHue e MeHeseca (koTopoe
MOIJIO YCWJINTH TTO/I03PEHNE) HE ABIAIUCH GpaKTopa-
MU, CIOCOOCTBOBABIIMMU €0 CMEPTH;

d) ciexytomyie GpakTOphI CIOCOOCTBOBAIU €r0 rube-
JIU: HECTTOCOOHOCTh MONMyYUTh GoTorpaduu XOPOIIero
KadecTBa TeppopucTa XyceiiHa OcMaHa U nepejaThb
JIydIliie W3 HUX COTPYAHUKAM CJIYKOBI HapyKHOTO
HabJII0IeHYST; MHEHUS COTPYAHUKOB CIYKOBI HapyK-
HOro HabIofleHUs, Kacaouuecs UAeHTUOUKATNN
0/I03pEBAEMOTr0, He OBUTH SCHO ZIOBEJIEHE! I0 CBejle-
HUA KOMaH/IOBaHUA U CIENNATKUCTOB [0 IPUMEHEHUIO
OTHECTPEJIFHOTO OPYXKHUS; HECITOCOOHOCTh COTPYAHU-
KOB MOJTUIINK 06€eCreurTh OCTaHOBKY e MeHesec mpe-
XKJe, 4eM OH IOTAJT Ha OOLIeCTBEHHBIH TPAHCIOPT;
TOT GaKT, YTO MTO3UIUA AaBTOMOOWMIIEN CO CIIeluaIm-
CTaMU 10 IPUMeHeHUI0 OTHECTPEIbHOTO OPYXKUA TOY-
HO He ObLIa M3BECTHA KOMAaH/IOBaHUIO TI0 MEPE TOTO,
KaK TPYIIHI CIIEI[UATUCTOB 110 IPUMEHEHUIO OTHe-
CTPEIBHOT'O OPYXKHS IPUOIKANMCH K CTAHIIUU METPO
«CTOKBeJLI»; HeZJOCTaTKU B CUCTeMe KOMMYHUKAIUI
MEeXJy Pa3INYHBIMU MOJTULENCKUMU I'PyIIaMu Ha
MECTHOCTH; HETIPUHATHE 3aKII0UEHUs B TO BPEMS, YTO
COTPYZIHUKY CIYKOBI HapYy>KHOTO HaOMIOeHNA MOTIN
OBITH MICITOJIb30BAHBKI I OCTAHOBKY Jle MeHe3eca Ha
CTaHIMHU MeTPO «CTOKBEILT»;

€) HesICHO, ABJIATIOCH JIU IaBJieHe, OKa3bIBaBIIeecd
Ha COTPYAHUKOB IIOJIULIUU MTOCJIE aKIIWH TEPPOPUCTOB-
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cMepTHUKOB B utosie 2005 roga, pakTopom, crocob-
CTBOBaBIIUM rubenu ge MeHeseca.

6. lokyas KopoHepa

128. Tloce BrIHECEHUA BEPAUKTA KOPOHED IpeJ-
CTaBWJI ZIOKJIaZl, KaK OH ObUT 00513aH cAeaTh B CUITY
npasuia 43 PersmaMeHTa feATeNIbHOCTA KOPOHEPOB
1984 ropa. B foxsaze oH ykasaa Ha CUCTEMBI U NIpaK-
Tk MPS, KOTOpbIe BHI3BIBAIOT 03a60YE€HHOCTD 1 CO3-
[AI0T PUCK TOTO, YTO TUOENb APYTUX JIOAEeH MOXET
mpou3oiTu B 6yayieM. Kpome TOro, OH ompezenut
MepHBI, KOTOPbIE JOJIKHBI OBITh TMPUHSATH C IETbIO
NIpeZl0TBPaTUTh BO3HUKHOBEHUE WU IPOAOIKEHHE
TaKUX 0OCTOATENbCTB UIU YCTPAHUTD WUJIU CHU3UTH
PHCK rubesy JIIoZiel, Co3ZiaBaeMbIi JaHHBIMU 0OCTOS-
TesbcTBaMU. KOpoHep Take paccMOTpes MaTepuail,
YKa3bIBAIONIUHN HA y)Ke MPEeANPUHATHIE MEPHI, YTOOBI
VAYYIIUTh TPAKTUKY MOJUIIMH MOC/Ie COOBITUM, TIPO-
usonreamux B utosie 2005 roza.

129. B cBoeM JZoKJIazie KOPOHEP BBIpa3mi 03abo-
YeHHOCTh 10 MOBOAY KOMaHAHOW CTPYKTYpPHI, IpU-
MeHsaBIIeKca noauiuen 22 uwos 2005 I., 1 OTMETHI,
yTto HacTaBieHue acconjpaliii HadyaJbHUKOB IIOJIU-
LMY 110 MCI0JIb30BAHUIO IOJNUIMEeN OrHeCTPeIbHOTO
OPY’KUS U KOMaHZHAs CTPYKTYpa JOKHBI OBITh Hepe-
cMmoTpeHbl. OH TakXe JjajJl KOHKpeTHBIe peKOMeH/a-
LMY OTHOCUTEIBHO POJIU YIOJTHOMOYEHHOI'0 OTBET-
CTBEHHOTI'O cTapiuero opuiiepa, KOTopas OTBevyasa 3a
OTZIavyy MpHKa3a o JI0O6OM YMBIIIEHHOM BHICTPEIE,
KOTOPBIA MOXET NOTPe6OBATHCA B AHTUTEPPOPUCTH-
YecKoU olepaiuu.

130. KopoHep Tak:ke [JOJ0XKUI O KOMMyHUKAIU-
OHHBIX MPOOJeMax, KOTOPHIE, KaK YCTAHOBWIH MPU-
CsKHBIE, criocobcTBoBaiu rubenu ne Meneseca. OH
PEKOMEH/IOBAJI, YTOOBI ObLITM BHECEHBI UI3MEHEHHUS B CH-
CTEMBI U CIIOCOOBI MTOJMULIENCKOMN CBSA3U C LIETBIO YTyd-
eHus THPOPMAITUH, TIO3BOJIAIONIEN TOYHO UAEHTUPH-
L[MPOBATh JIMLIO ¥ TIepeiaBaTh ee o KOMaH/e U obectie-
YUTh, YTOOBI COOTBETCTBYIONUM 0OPa30M MO/ATOTOB-
JIEHHBIE COTPYAHUKH TIOJULIUU PUBIEKAIUCH OBI IS
TIPOTUBO/IEUCTBUSA BO3MOXXHBIM TePPOPUCTUYECKUM
yrpo3aM Ha OCHOBE CaMOU aKTyaJlbHOM MHGOPMAIIVH.

131. HakoHel, KOpoHep cJenal peKOMeHAaluu
0 JIOKYMEHTHPOBAHUYU UHCTPYKTaXKeU U 1eATeIbHOCTU
KOMaH/HOI'0 IIYHKTa X PeKOMEeH0BaJl, YTOOH OblIa
IpekpalleHa MpakTHKa, KOrja CBUAeTeNN MOJULUN
COBeIIATCA Iepe/; IPOTOKOIUPOBAHUEM UX pPaccKa-
30B O COOBITHSAX.

132. Ilocse paccieZioBaHUA UMETH MeCTO JalbHeil-
1IMe BCTpe4u U nepemnucka Mexzay CPS u cembeil ze
MeHneseca. 26 mapra 2009 r. cembd e MeHe3eca oIpo-
CuWia AUpeKTopa MyOIUIHBIX paccieloOBaHU TIepecMo-
TPeThb pellieHre He BO30y:KIaTh IO C YITETOM HOBBIX
VJIVIK, TTIOSIBUBIIMXCA B XO/le paccyieJOBaHUS.
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133. 8 ampensa 2009 r. gupeKkTop Ny6INYHBIX
pacciefoBaHU MOATBEPAUI CBOUM MUCHhMOM, YTO
MO-TIPEXKHEMY MMEETCs HeZIOCTaTOYHO J0Ka3aTelbCTB,
YTOOBI TPUBJIEYD K YTOJIOBHOM OTBETCTBEHHOCTH KaKO-
ro-1ubo YenoBeKa.

134. Cembs e MeHe3eca He lo6uBaiach paspenie-
HUA 0OPaTUThCSA C 3asBlIeHHEM O IIPOBEEHUHU CyAe0-
HOH NTPOBEPKH 3aKOHHOCTH ¥ 0O0CHOBAHHOCTH 3TO-
TO pellleHuUs, YIUTHIBAsA, UTO He CYIeCTBOBAIO KaKUX-
JM0O IIAHCOB Ha YCIIeX B CBETE MPEABIAYIIE TTOIBITKH
ZI0OGUTHCS cyZiebHOM TPOBEPKY 3aKOHHOCTH U 060CHO-
BaHHOCTH. PaKTHUYeCKass MaTpUIla CyIIECTBEHHO He
M3MeHWIACh: IPaBONPUTA3aHUE OBUI0 ObI 0O0CHOBAHO
TEeMHU K€ apTyMeHTaMH, YTO U MpeAbIAyIee IpaBo-
MpUTA3aHKe Ha CyfeOHYI0 TPOBEPKY 3aKOHHOCTHU
1 000CHOBAHHOCTH U, CJIeJ0BaTeIbHO, OBLIO 06peye-
HO Ha HeyZauy.

135. B muchMe oT 2 okTA6psa 2009 r. npeaceza-
Tesib IPCC OTKJIOHWI IPOChOY ceMbH ITEPECMOTPETH ee
pelreHre 06 OTKase B BO30OYKAEHUN AUCITUIUIMHAPHO-
r'o MPOU3BOJZICTBA, TaK KaK He MOABUJIOCh HOBBIX (aK-
TOB B XOfIe paccyieZioBaHusA, YToObl 060CHOBATD MPH-
BJIeUeHNE K JUCITUIUIMHAPHOM OTBETCTBEHHOCTH KaKO-
ro-T160 MHAUBUAYATbHOTO COTPYAHUKA.

136. OH oT™MeTWJI, 4TO Cy/ HaZ BeZioMcTBOM KOpO-
JIEBCKOU CTOJTMYHOM MONUIIMU U KOPOHEPCKOE J03Ha-
Hue noarsepawn 3axaodenne IPCC, uro ne MeHesec
OBUT YOUT 13-3a OIKUOOK, KOTOPbIE MOXKHO U AOKHO
6bUTO M30€e3KaTh. JIefiCTBUTENBHO, Cy/ HaZl BemoMcTBOM
KOPOJIEBCKOM CTOJIMYHOM MONMUIINY, JOKJIa KOPOHepa,
pexomenzganuu IPCC, Ee BennuectBa MHCekTOpaT
nosunuu, CIII u MPS, Bce npusHanu opraHusa-
IIMOHHBIE OIMUOKK, KOTOPble IIPUBETH K rHbenn e
MeHeseca. beiM NPUTOXKEHB OTPOMHEIE YCUINA
C IeJIbIO MCIIPABUTD 3T OIIUOKH, U CJIeZI0BaIO IIPUHU-
MaTh UX BO BHUMAaHUeE IIPU OlleHKe WHAVBUAYaTbHON
BUHOBHOCTHU COOTBETCTBYIOIIUX COTPYAHUKOB IIOJIU-
nuu. Kaxxaplli He3aBUCUMBINA CyZeOHbIH, IPOKYpPOP-
CKUM U AUCIUIUIMHAPDHBIN OpraHbl, KOTOpble paccMa-
TPUBAJIU JIeUCTBUA COTPYAHUKOB MOJUIAY, TPHUIILIA
K BBIBOZY, YTO OTCYTCTBOBa/ia HEOOXOAUMOCTD B IIPH-
BJIEYEHUU K YT'OJIOBHOM WIN AUCHUIUVIMHAPHON OTBET-
CTBEHHOCTH OT/ENTbHBIX JIUII.

137. B oTHOIIEHUM COTPYAHUKOB oMUy Yapau 2
1 Yapau 12 He cymecTBOBAIO JOCTATOYHBIX JOKa3a-
TEJIbCTB, YTOOBI OIPOBEPTHYTH UX YTBEPIKAEHUE O TOM,
YTO OHU ObLTM UCKPEHHO YOEXKAEHBI B TOM, UYTO UMEIOT
JIeJI0 C TEPPOPUCTOM-CMEPTHUKOM, I 000CHOBATh
MIPOU3BOJCTBO IO OOBUHEHUIO B AUCHUILTMHAPHBIX
[IpaBOHAPYIIEHUAX: IpUMeHeHe Ype3MepHOU CUJIBI
WJIM 3JI0YTIOTpeb/IeHHE BIaCcThI0. Y COTPYAHUKOB ITOJIH-
MY B JIy4YIIEM cJydae ObUIM MATh — €CATh CEKYH,
YTOOBI OIIEHUTh, CTOUT JIK CTPE/IATh Ha IOpakeHHe,
a YYUTHIBAsI OOIIYIO KAPTUHY IyTaHUIbI B COUETAHUH
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CO CTPECCOM OT UMEBITUXCSA 0OCTOATENBCTB, HE OBUIO
BO3MOXKHOCTH C/IEIaTh BBIBOJ, YTO OITMOKM, KOTOPhIE
OBUTH COBENIEHBI, ObUTM HaMEePEHHBIMU WU JOMYIIEH-
HBIMU TI0 HEOPEKHOCTH.

138. Uto kacaetrca komMaHzAepa Makzaayaina, To
IPCC mpunuia K BHIBOAY, YTO He OBLIO BEPOSITHO, YTO
KaKOH-T16O0 Cy/l COUTET, YTO IIPOCYETHI, KOTOphie ObLIN
JOMYyIIeHEI OCIE TOTO, KAK OH pa3paboTas CBOIO CTpa-
TEruio, ObUTH 06YCIOBIEHB HEOCTOPOXKHOCTHIO C €T0
CTOPOHBIL.

139. Yto kacaetca komMmaszepa [luk, To IPCC yura
OZHO3HAUHBIM BBIBOZ KOJUIETUU IPUCSKHBIX 11O YIO-
JIOBHOMY JeJly, YTO KOMUCCUS He Hecla KaKOH-Trub0o
JIUYHOM OTBETCTBEHHOCTH, TeM OOJjiee YTO TIPU pac-
clleoBaHUU He ObLIO 0OHAPYKEHO [0Ka3aTeNbCTB,
KOTOpBIE 1asd OB BO3MOXXHOCTh AUCHUIIMHAPHOMY
TpubyHay MPOUTHOPUPOBATD JaHHBIN BHIBO/.

140. IPCC couna, 4TO OTCYTCTBYIOT ZJ0Ka3aTelb-
CTBa, KOTOPhIE MPeJOCTaBWIN OBl KAKOMY-THO0 CYAy
BO3MOKHOCTb COITIACUTHCA C MOSICHEHUEM IPUCIKHBIX
B OTHOILIEHUH KOMMaHzepa /UK, HO He B OTHOLIEHUU
cotpyznuka Tposna 80 win IIaBHOT'O UHCIIEKTOpA 10
paccienoBanuio C.

141. B otHomenuwm «/[xxeiimca» IPCC cormacuiach,
YTO CTelleHb COMHEHUA B IUYHOCTHU e MeHe3eca He
OBUIa JOHECEHA JOCTAaTOYHO SICHO I'PYIION Hapy»KHO-
ro Habmozenus. Oanako IPCC npunuia K BEIBOAY, UTO
9TO ABJAJOCH PE3YJbTATOM TEXHHUYECKOTO, a TAKXKe
JINYHOTO HeJOCTaTKa, CKOPOCTU U HANPSXKEHHOCTU
COOBITUH 1 OTCYTCTBHA Ipoliecca OHO3HAYHOI mepe-
Jauu THGOPMAIIVH.

142. Cembs e MeHe3eca (BxIouas 3aIBUTEIbLHU-
1y) obpamasnach B CyZ € TpaXXJaHCKUM HCKOM O BO3-
MellleH!H yllepba kK KoMHUccapy CTOTUYHON HONUIUN
Merarmosrca. VIck 6BUT yperyJaupoBaH IoCpesHuYe-
CKHM ITyTeM B TeueHue HeZieJl HauyuHasd ¢ 16 HoAOpsa
2009 r. YciioBuA yperyIupoBaHus ObUTi KOHPUIEHIIN-
aJIbHBL.

143. Tocae Tubenu e MeHeseca MPS BEHIIOTHU-
JIO pAJ, Mep, HaTlpaBJe€HHBIX Ha COBEPIIIEHCTBOBaHUE
METO/J0B YIIpaBJIeHUs ¥ KOHTPOJIS 32 MPOBEAEHUEM
KOHTPTEPPOPUCTUYECKUX Oomepaliuii. B yacTHocTH,
ObUTa BBeZleHa 0011as MOJeIb YIIpaBIeHus A 3aria-
HUPOBaHHBIX OIEpalnii ¢ IPpUMeHeHeM OTHECTPEh-
HOTO OpY*us, 6bl1a chopMUpoBaHa HeOObIIIAs TPYTI-
Ia WIM TPyIIa «KaJpoB» KOMaHAWPOB, CBA3aHHBIX
C OTHECTPEJbHBIM OpPY)XHeM, Obla co3ZaHa HOBad
IpyIIa COTPYAHUKOB MMOJUIMH /IS IPOBeAeHUs KOH-
TPTEPPOPUCTUYECKUX OTepaluil ¢ BEICOKOU /oJeit

pucKa, 6BlI0 OMybIMKOBaHO HOBoe HacTaBieHue
accouralyy HavuaJbHUKOB MOTUIIMK 1O TPUMEHEHUIO
OTHECTPEIHHOTO OPYIKHUs.

144. Kpome Toro, 6511a chOpMUPOBaHa KOMaHZA
HapyKHOT'0 HabJIF0ZIEHU /I TOTO, YTOOBI 06eCIIeunThb
OC/IeZI0BaTENbHOCTh 06yUeH s, TPOIeAYPEI U TIPO-
dbeccroHaIbHON MPAKTUKY U CO3AaTh IIATGOpMy It
YAyJIIeHUs B3aUMOZeHCcTBUsA (TO eCTh KaK pas3ind-
Hble ToApas/ieleHus U KaZpbl paboTaloT COBMECTHO
B ONEPAaTUBHOM OTHOIIEHWH) C APYTUMH JelapTaMeH-
TaMu U 00IleHallMOHaJbHBIMYU T0Apa3zeeHuAMU.
BblTa CTPYKTYpHUPOBaHA POTAIUSA TPYIIN COTPYAHUKOB
TTOJIUIUY MeXAY chepamMu 60pbObI IIPOTUB TEPPOPHU3-
Ma ¥ 0ObIYHOM TPECTYITHOM AeATETHHOCTHIO C IEThI0
03HAKOMUTH COTPYAHUKOB C paboTOM B 06euX 3THUX
obacTax.

145. KpoMe Toro, 6BLI claH B DKCIyaTal[UIo
HOBBIA KOHTPTEPPOPUCTHYECKUN KOMaHAHBIN MyHKT
Y TIPUHSATH MEPHI 71T TOTO, YTOOHI Pa3bACHUTDL POJIU
1 00513aHHOCTHU COTPYJHUKOB KOMaHAHOTO MYHKTA
¥ 06ecleYnTh UX BHICOKOKAYECTBEHHYIO TTOATOTOB-
Ky. Takke UMejia MECTO YCTAaHOBKA HOBOM CHUCTEMBI
HazleXXHOHM GOTO-BU3yanu3anuu JJjis repesadul U3o0-
OGpakeHU TI0ZI03peBaeMbIX U IPYTUX ZaHHBIX. B Ha-
CTOsAIIEe BpeMs B KOMaHAHOM MyHKTE JOCTYIIHA CH-
cTeMa ayAuo3amucy, KOTopas aKTUBUPYETCA HpHU
paboTe c 0601 Yrpo3oii caMoIo/phiBa, U Oblia BBe-
JleHa HOBas W pa3BUBAIOUIAsACA CeKpeTHas BOJHO-
Basd KOMMYHUKAITMOHHAA cUCTeMa /A obecreueHus
3 deKTUBHOU PaZInOCBA3HU I10 BCEU CUCTEME METPOIIO-
suTeHa T. JIOHZ0HA, a TaK)Ke Ha ero IIOBEPXHOCTH.

146. B COOTBETCTBUM C PYKOBOASIUMU MPUHITU-
namu HacrapieHus acconpanuy Ha4YaJabHUKOB MOJTHU-
1IUY, OImyOJIMKOBAaHHEIMY B OKTs0pe 2008 roza, Obuia
MpeKpaleHa MpaKTHUKa, KOT/Ia COTPYAHUKY TTOTUIIUN
COCTaBJISIM CBOU 3aMETKH IOC/Ie WHIUAEHTA B TEX
cyvasx, KOT/la OHU MIPUMEHSIN OTHECTPEThHOE Opy-
)KWe. BHyTpeHHMe WHCTPYKLHWH, COCTaBIE€HHBIE HA
ocHoBe koHcynbranuit ¢ IPCC u JlenapraMmeHnTa mpo-
beccroHaThHBIX CTaHAAPTOB, PACIPOCTPAHUIN ITO
V3MeHeHUe NMPAaKTUKU Ha COTPYAHUKOB IOJUIIUH,
y4acTBYIOUIUX B APYTUX (He CBA3aHHBIX CO CTPEJb-
6011) MHITUAEHTaX ¢ TUOEIbIO JI0/Iel U MPUINHEHUEM
Cephe3HBIX TPABM.

II. COOTBETCTBYIOIIME 3AKOHOZIATEJIbCTBO
COEJMHEHHOI'O KOPOJIEBCTBA
U ITPABOITPUMEHUTEJIbHAA ITPAKTHUKA

1. YMblIILIEHHOE YOHICTBO

147. HennpaBoMepHOe JUIIEHYE )KU3HU C HaMepe-
HUeM IIPUYUHUATE CMePThb WK JeHCTBUTENBHO Ccepbes-
HBIN Bpe/| 4eJoBeKy Ipe/cTaBisgeT coboll npecTyuie-
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HUe 110 0011eMy [IpaBy — yMBIIIIEHHOe YOUICTBO, 32
coBeplIeHre KOTOPOro IpesycCMOTPeHO 00A3aTeTbHO
HaszHayaeMoe HaKa3aHUe B BUJE JUIIEHUS CBOOOAD
MOXU3HEHHO.

2. Heo6xogumasi 060poHa

(a) Obwee npaso

148. B npaBe CoeauHeHHOro KoposeBcTBa U
Yasbca ccbiKa Ha HEOOXOAMMYI0 0O0POHY NTPHUMEHS-
eTcs B KauecTBe 006CTOATENIbCTBA, OCBOOOXKAAIOLIET0
OT OTBETCTBEHHOCTH 3a MPeCTYIUIeHNs, COBepIllaeMble
yTeM IMpUMeHeHUs CUIBI, B TOM 4HCJe YMBILIUIEH-
Hoe ybuiicTBo. OCHOBHBIE MPUHIUINBI IPUMeHEHUS
Heo6X0AMMOM 060POHBI U3JIOKEHEI B I[TOCTaHOBIEHUH
Anemannonnoro cyza CoepunenHoro KoponescTa
U Yanbca no peny «Ilaamep npotus KopoieBvl»
(Palmer v. Regina) (1971), AC814:

«...JTO XOPOIIUK 3aKOH U 3/IPaBBIF CMBICJI, YTO Y€eJIO-

BEK, KOTOPBIN IIOABEPraeTCAa HallaJ€HHWIO, BIIpaBe

3amumaTh cebsa. ITO XOPOIIUi 3aKOH U 3/[paBhlii

CMBICJI, YTO OH BIIpaB€ 3TO /ZejaTb, HO COBEPIIATb
TOJIbKO TO, YTO pa3yMHO HeO6XOﬂI/IMO.. e

149. Ilpu orjeHKe Pa3yMHOCTH IIPUMEHEeHHOU CHJIBL
MIPOKypaTypa CHayvajia ZIoJKHa BEISICHUTD, OBLTO JIU TPH-
MeHeHUe CHIbl HeOOXOAUMBIM B 0OCTOATENBCTBAX TIPO-
WCIIIE/IIIETO, U, BO-BTOPHIX, ObUIA JIK TPUMEHEHHAs CUIA
pasymHo#. CyZbl yKasaiu, 4To Ha 06a BOIpoca CJIeAyeT
OTBeYaTh HA OCHOBAaHUM (HAKTOB, KaK B HUX HCKPEH-
He 6bUT yOeXxleH 00BUHAeMBIN (cM. [TocTaHOBIEHHE
AnesanmonHoro cyza CoeaunHeHHoro KoposeBcTBa
u Yanbca 1o geny «KoposneBa npotuB Yunbsamca (I')»
(Regina v. Williams (G)), 78 Cr App R276, IlocTa-
HOBJIeHUe AnesusanuoHHoro cyza CoeanHenHoro Ko-
poJieBCcTBa U Yasbca 1o geny «KoposeBa mpotus OyT-
opumxka» (Regina v. Oatbridge), 94 Cr App R367).
B JaHHOM CMBICJIE 3TO SBJIAETCH CyOBEKTUBHBIM KpU-
TepreM. BMecTe C TeM CyIIeCTByeT U 0ObEKTUBHBIN
3JIEMEHT B 3TOM KpUTepHU. 3aTeM MPUCTKHBIE JOK-
HBI CIIPOCUTH cebs1, COUTeT I pa3yMHBIN YeJIOBEK Ha
ocHOBaHWM (AKTOB, KaK B HUX UCKpeHHe ybexeH
0OBUHAEMBIH, IPUMEHEHHYIO CHJIY Pa3yMHON WJIH
Ype3MepHOH.

150. ITo geny «I[lanmep npotus KoposeBsl» nopg
Moppuc (Morris) ykasai:

«...Ecan IIpOM30ILI0 HallaZleHne, IIprU KOTOPOM Heob-

xoZiriMasi 060poHa 6bUTa pasyMHO TpebyeMo, u 6yeT

MIPU3HAHO, YTO YeJIOBEK, 3alIUIIAIONINI cebs1, He MOT

TOYHO TIPE/IBU/IETH TOUHYIO MEPY €r0 0OOPOHUTED-

HBIX JE€WMCTBUHU, a TaKXKe €CJIU IMPUCAXHBIC AyMaJiu,

9YTO B MOMEHT HEOXHNAAHHOI'O0 CTpaZlaHUA YE€JIOBEK,

Ha KOTOPOr'o Hala/lu, cAenal TOJIbKO TO, 9TO OBLIO

HeO6XO,Z[I/IMO, KaK OH 4Y€CTHO WM MHCTHUHKTUBHO CUHU-

TaJ, TO 3TO 6yﬁ[eT ABJIATBCA CaAMBIM Ba>XHBIM JOKa-

3aTE€JIbCTBOM TOI'O, YTO OpUIN NIpeAIIPUHATHI TOJIBKO

pasyMHble 000POHUTENbHBIE AEHCTBUA. .. ».

151. Tlo geny «KoposeBa (BeHHeT) NMpOTUB
kopoHepa Ee BennvyecTBa no BHYTPEHHEMY FOXKHO-
My JlonzoHy» (Regina (Bennett) v. HM Coroner for
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Inner South London), 2006 rox, HRLR 22, agmu-
HUCTPATUBHBIN CYZ JOKeH ObLI pacCMOTPETh BO-
MPOC O COBMECTUMOCTH HOPMBI IIpaBa 0 HeobOXoau-
Moii o6opoHe B CoeanHeHHoM KoposieBcTBe co cTa-
Thelt 2 KouBeHnyu. COTPYAHUK TTOTUIIUY BBICTPETIT
B benHera u youn ero, a BeHHET B TOT MOMEHT pa3-
MaxuBaJl 3a)KUTrajkol B BUJe mucrtosgera (0 JOIOJ-
HUTENbHBIX JeTansax cM. Pemenue EBpormeiickoro
Cyza mo xanobe «beHHeT mpoTuB CoeUHEHHOTO
KoposeBcTBa» (Bennett v. United Kingdom) ot
7 nexabpsa 2010 r., xanoba N2 5527/08). B xoze
MIOCJ/IeZIOBABIIETO KOPOHEPCKOTO ZI03HAHUA KOPOHEDP
OTKa3aJICsI OCTABJIATH AJIA BEIHECEHUSA MPUCTKHBIMU
BEPAUKT 10 OOBUHEHUIO B «HEIIPABOMEPHOM yOUIi-
CTBe». B cBoeM moAiBeZleHUU UTOTOB JJISI IIPUCTIK-
HBIX OHAa OTMETHUJIA, YTO «IIPaBOMepPHOe YOUICTBO»
MOXKET UMEeTb MECTO, €CJIA TOJbKO JOoKasaTelbCTBa
MOKa3a/i¥, YTO BEPOSATHO, YTO CKOHYABIIUICA TOTUO
B pe3y/bTaTe NMpeJHaMEePEHHOTO MPUMEHEHUS CUJIBI
MIPOTHUB HETO, a JINI0, IPUYNHUBIIEE TeJeCHBIE T10-
BpEX/EHUS, UCIIOJb30BAI0 Pa3yMHYIO CHJIY B COCTO-
SHUU HeoOX0MMOM 06OPOHHI AJIA caMoTo cebs Wiu
Jpyroro 4yejoBeKa, Jaxke eCAU 3Ta CUja MO CBOeH
TIPUPO/IE WM CTIOCOOY ee TIPUMEHEHUS, CKOpee BCETO,
6bUTa dpaTanbHO. [Ipy ompeseneHUH TOTo, SIBJISLIOCH
JIA 3TO HEOOXOAMMOM 060POHOH /IS caMoro cebst WiIu
JIPYroTo 4eJoBeKa, KOpOHEp IPOMHCTPYKTUPOBaIa
MIPUCS)KHBIX, YTO HA MEPBHIN BOIIPOC HAJ0 OTBEYATh,
BEPWJI JIU YEJNOBEK, WU MOT OBl OH OBITh MCKPEHHE
y0exeH, 4To ObLI0 HeOOX0AUMO 3aIIUTUTb CAMOI0
cebs WM APyroro 4ejoBeka, MIpUHUMAsA BO BHUMa-
HUe 00CTOSATENbCTBA, B CYIIECTBOBAHUU KOTOPHIX OH
OBLT UCKPEeHHE yOeXKIeH, XOTsA 3TO ybexaeHre ObIIO
HECKOJIbKO aKTyaJbHO, MMOCKOJBKY €CJIM 3Ta Bepa
ObL1a OBl HEPA3yYMHOM, TO OBUIO OBl TPYAHO PEIIUTH,
YTO OH MCKpeHHe NpuepkuBajics ee. Bropoit Bo-
MIPOC, BO3HUKAKIUHA B TOM CJIy4ae, eCIM Ha MepPBBIN
BOIIPOC TOJIOXKUTENbHO OTBETHUJIU B IOJb3Yy ITOTO
YyeJloBeKa, ObLIO JIM MPUMEHEHUE CUJIBI PAa3yMHBIM
C y4eToM 06CTOATENbCTB, KOTOPhIE, KAK [TOJIaraju, Cy-
IIECTBOBAJIM B pacCMaTpUBaeMOe BpeMs.

152. Cembs CKOHYABIIETOCA, KOTOpas ObLIa mpes-
CTaBjieHa TeM K€ a/[BOKaTOM, KOTOPBIH IpeACTaBIsAI
ceMblo ie MeHe3eca B HaCTOSMIEM Jefie, TMOIyIuIa
paspelieHre 06paTUTHCA C Kalo000H 0 MPOBEJEHUN
cyZeOHOH MPOBEPKH 3aKOHHOCTH ¥ 000CHOBAaHHOCTH
pellleHys KOpOHepa Ha TOM OCHOBAaHWY, inter alia, 9To
ee HacTaBjieHHe MPUCIKHBIM OTHOCUTETHHO HE0OX0-
JVIMOI 0OOPOHEI B TOH Mepe, B KOTOPOM OHO Kacauoch
BOTIPOCA O CTEMEHUW TPUMEHEHHOU CHJIbI, HE OBLIO
TOYHBIM C YY€TOM IIYHKTA 2 cTaThbu 2 KOHBEHUIVHU.
B 4aCTHOCTHU, CEMbS YTBEPK/JANa, YTO HACTABJIEHUE
He oTBeYasio TpeboBaHUAM cTaThbu 2 KoOHBEHIINH, TTO-
CKOJIBKY B HEM OBbLI MTPUMeHEH KPUTEPUM «Pa3yMHO-
CTH» B OTHOIIIEHUU CTETIeHU TIPUMEHEHUS CUJIBI, a He
KPUTEPHH «abCOMOTHON HEOOXOJUMOCTH».

153. Cyapsa aAMUHUCTPATUBHOIO CYyAa IPUHAIL
BO BHMMaHHe CTPacOyprcKyio mpeliefeHTHYIO Mpak-
TUKY, BKJIIOYasd YIOMAHYThIE Bhille [TocTaHOBIEHUS
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EBpomneiickoro Cyza no genaMm «MakkeH U pyrue
npotuB CoeanHeHHoro KoposneBcTBa» u «babbuHC
npotus CoeAnHeHHOro KoposeBcTBa», ¥ MOCTAaHOBWUII
clefyrouiee:

«...Takum obpasom, scHo, 4To EBpomneiickuii Cyz
10 MpaBaM 4YejoBeKa y4es GpakTophl, TPeOyoIuecs
JUTst TIpU3HAHUA HeoOX0AUMOI 0600pOHE B OpUTaH-
CKOM TIpaBe, ¥ He yKa3aJsl, YTO UMeeTcs KaKas-Tubo
HEeCOBMECTHMOCTD €O cTaTheli 2 KouBennuu. B gei-
CTBUTENBHOCTH, €C/IU KaKOM-TNO0 COTPYAHUK MTOJIH-
M1 060CHOBAHHO PEIIAET, YTO OH AOKEH HCIIOJb-
30BaTh JIETATHHYIO CHTY, 3TO HEM30EKHO CIYIUTCH,
MTOTOMY YTO 3TO abCOIOTHO HEOOXOAWMO CAeNaTh.
Y6uiicTBO, KOT/la 3TO He ABIAETCI abCOTIOTHO HeOO-
XOAVMBIM, O3HAYaeT, KOHEYHO, ZeicTBre 6e3 Hajie-
JKarieil ocMoTpuTeabHOCTH. TakuM 06pasoM, Kpu-
Tepuil pa3yMHOCTH GaKTUUECKU He OTIMYAETCA OT
KpuTepus cratbu 2 KOHBEHIIMU, KaK OH MPUMeHEH
o geny “MakkeH U fipyryue npoTuB CoeMHEHHOTO
KoposnesctBa”. He 6bLI10 TIpeACTaBIEHO TOALEPKKA
ZI0OBOJIa O TOM, YTO CyZ 3aJHUM YHUCJIOM JOKEH
pelraTh, ©UMejach JKM Ha caMOM Jejie abCoMoTHAs
HeOo6X0MMOCTh. DTO 03HAYa/I0 ObI UTHOPUPOBAHUE
peanbHbIX COOBITUI ¥ BOCIPOU3BE/IEHUE TOTO, YTO
cyZ B Aiee “MakkeH u Apyrue npoTuB CoeIMHEHHOTO
KoposeBcTBa” HasBal HeHaJIeXKAIIUMU IPEMST-
CTBUSMU JIJIs1 TOJIUIIEHCKUX, KOTOPble OyAyT UMeThb
naryoHele MOCIEACTBUS He TOJMbKO I UX COOCTBEH-
HOM *KUM3HU, HO U [JI KU3HU JPYTHUX JIIOJEH. . .».

154. Wcrtuam ganu pas3penieHue ob6paTUThCA
¢ )kanobo# B AnesIAnNOHHBIN cys CoeAMHEHHOTO
KoponeBcTBa u Yanbca Ha TOM OCHOBAHUU, ITO OBLIO
COMHHUTENIbHO, UYTO KOPOHEpPYy CJeA0Bajo OCTaB-
JIATH TPUCSKHBIM BBIHECEHHE BEPAMKTA IO OOBH-
HEHUI0 B «HEMpaBOMepHOM» ybuiicTBe. OfHaKO
AneNANVOHHBIM CyZ OTMeTHJ, YTO a/BOKAT «He
ocCIapyBaJl IPaBUWIBHOCTD CTPacOyprcKoil pereseHT-
HOU IPaKTUKU B OTHOIIEHUU TOTO, YTO KPUTEPUH,
chopMynTUpOBaHHBIN B COOTBETCTBUM C OPUTAHCKUM
MIPaBOM OTHOCUTENBHO YCTAHOBJIEHUs HAINUUA He0b-
XOAUMOM 0O0POHHI, OTBeYas TpeOOBaHUAM CTATbU 2
KoHnBeHITNN».

(b) 3axoH 06 y2on08HOU rocMUYUU
u ummuepayuu 2008 200a

155. B 2008 rozy omnpezeneHie HeO6X0AUMOM 000-
POHBI, cozepKalieecs B 00IeM IIpaBe, ObLIO HHKOPIIO-
pupoBaHo B 3aKoH. CTaThs 76 3aKoHa 06 YyTOJIOBHOM
npasocyauu 1 ummurpanuu 2008 roga npegycMaTpu-
BaeT ciefymolee:

«PazyMHas cuia AJis 1ejiei yCTaHOBIEHUS
HeoOX0UMO 060POHBI U T. .

...(3) Bompoc, 6buta U CTElleHb CHIBI, TPUMeEHEH-
HoOI K D, pasyMHOIi Ipy JaHHBIX 06CTOATENbCTBAX,
JIOJDKEH OBITH PeIleH CO CChUIKOM Ha 00CTOATENbCTBA
B TOM BH/E, B KaKOM D BepwuJj, 4TO OHU CYIIECTBO-
BaJIM, U YaCTHU C YETBEPTOH II0 BOCHMYIO TaK)Ke MpU-
MEHSIOTCA B CBSI3U C PellleHUeM 3TOr0 BOIIPOCa.

(4) Ecu D yTBepXxJaeTt, YTO OH MpUepPKUBAETCS
KOHKDPETHOTO YOeXKJeHUS OTHOCUTENBHO CYIIECTBO-
BaHUA KaKUX-TU00 06CTOATENBCTB, TO:

(a) pa3yMHOCTb WJIM WHOE CBOMCTBO 3TOTO ybexx/e-
HUA ABJAETCA OTHOCUMBIMHU K BOIIpOCY, AeHcTBU-
TeJIbHO JIU D ero npuzepxusaice,

HO

(b) ecnu ycraHoBieHO, 4YTO D MCKpeHHE MPU/EPKU-
BaJica ee, To D uMeeT npaBo nosaraThed Ha Hee i
Liesieil YacTu TpeThel, ABIAIAcCh JIU OHAa:

(i) omnboYHOMH,
WIN

(ii) (ecsimt ona 6buTa OIMIMGOYHOM) omMbKa ObUIa pa-
3YMHOM;

(5) ogHako myHKT “b” wactu 4yeTBepTOli He gaer D
MpaBo IoJjaraThCsa Ha J0boe omubouHoe yoexae-
HUeE, CBOMCTBEHHOE COCTOSTHUIO OTIbSHEHUs, KOTOPOe
ObLTO ZI06POBOIBHO BHI3BAHO;

(6) cTeneHb cwibl, IpUMeHEHHOM D, He MOXeT Cuu-
TaThCs Pa3yMHOU B 0O6CTOSATENBCTBAX B TOM BU/E,
B KakoM D Bepu, 4TO OHU CYIIeCTBOBAJIU, €C/IK OHA
ObUIa HEMTPOMOPIIMOHATBHOM MPY UMEBIIUXCI 06CTO-
ATEIbCTBAX;

(7) mpu peleHUU BOIpOCA, YIIOMAHYTOT'O B YacCTH
TPeThel, ODKHBI OBITh IPUHATHL BO BHUMAaHUE Clie-
Jyrolnie coobpaeHus (HaCKOJbKO OHU OTHOCATCS
K 0OCTOSTENBCTBAX /IeNa), UTO:

(a) JesnoBeK, AENUCTBYIONMI HA 3aKOHHBIX OCHOBAHU-
SIX, MOKET He OBITh B COCTOSIHUMM TIIATENIbHO OLIEHUTD
TOYHYIO Mepy JI060ro He06X0AUMOTO JIEUCTBUS;

(b) ZoxazaTenbCTBa TOTO, YTO YEJIOBEK CAEIA TOIBKO
TO, YTO OH YECTHO ¥ MHCTHUHKTHUBHO CYMTa HeoOXo-
JUMBIM /I 3aKOHHBIX IIeJIe, IpeACTaBIsaioT cob0i
ybeauTenbHbIE OKAa3aTeNbCTBA TOTO, YTO TOJHKO
pasyMHoe JieficTBUe OBUIO MPEATNPUHATO STUM YeJIo-
BEKOM /IJIsI 5TOM 1IeJIH;

(8) wacTp cezpMyl0 He clefyeT TOJIKOBATh KaK He
JOITYCKAONIYIO, YTOOBI Apyryue BONPOCH ObLIU OBI
IIPUHATH BO BHUMaHUe B TeX CIydYasdx, Korja OHU
MMEIOT OTHOIIEHUE K PEellleHHI0 BOIIPOca, YIIOMAHY-
TOTO B YaCTU TPeTbeM...».

3. HenmpeayMbIIILIEHHOE YOHICTBO
1o rpy60oii HEOCTOPOXKHOCTHU

156. JIro6oe JUI0, MPUYUHSAIOIIEE CMEPTDH IO
rpybofi HEOCTOPOXKXHOCTU, MOXKET OBITh IIPU3HAHO
BUHOBHBIM B COBEPIIEHWU HENPEAYMBIIIJIEHHOTO
yb6uiictBa. ITo geny «KopojieBa IpoTUB AZOMaKO»
(Regina v. Adomako), 1995, 1 A.C. 171 Ilanara yop-
ZoB IlapnamenTa CoeauHeHnHoro KoposieBcTBa ykasa-
JIa, 9TO YOUHCTBO 110 TPybOO0il HEOCTOPOIKHOCTH UMEET
MeCTO B TeX Caydasx, KoTZa o6BUHSAEMBIN Hapyia-
eT 00s3aHHOCTH COOJIOAATh HaZAJIeXalllee BHUMaHUe
U TIHIATEJBHOCTD 110 OTHOIIEHUIO K MTOTEPIIEBIIEMY.
OTo HapyleHre 06g3aHHOCTH BBI3BAJIO CMEPTh TIOTEP-
MEeBIIETO, U HapylleHue JaHHON 0065S3aHHOCTH MOX-
HO OXapaKTepU30BaTh KaK COBEPIIEHHOE 0 TPy6oi
HEOCTOPOXKHOCTH. [IpU yCTaHOBIEHUH TOTO, OBUIA JIH
JonyieHa Tpybas HeOCTOPOXHOCTD, U IPUIUHUIIO
JIX 3TO CMEPTh Y€JIOBEKY, He OBLIO BO3MOXKHBIM 0600-
IIUTh TPOCYETHI PA3TUYHBIX JIIOAEH.
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4. IIpecTynieHus, IpeaycCMOTPEHHbIE
3aKOHOM II0 OXpaHe 3ZI0POBbs 1 00eCcIIeYeHHIO
Ge3omacHOCTH Ha pabouem mecte 1974 roga
(manee — 3akoH 1974 rozga)

157. YacTb nepsad craTby 3 3akoHa 1974 roza ma-
CUT cllefytoliee:

«Ha kaxzoM paboTojaTrese JeXUT 005S3aHHOCTD
BECTU CBOM /lela TaKUM 06pa3oM, 4ToObl obecre-
YUTh, HACKOJBKO 3TO 060CHOBAHHO U MPAKTUYECKU
OCyIIIECTBUMO, 4TO JIIOAM, He paboTaroliye Ha Hero,
KOTOpPbIE MOTYT GBITh 3aTPOHYTEI €T0 Ie/IaMU, He MOJ-
BepraThCs PUCKaM /IS UX 340POBbsI WK 6e30IacHo-
CTU».

158. [IyHKT «a» 4acTu mepBOM cTaTbu 33 3TO-
ro 3aKOHa MpPeAyCMaTPUBAET, YTO MPECTYILIEHUEM
B OTHOIIEHUH JINIIA ABJIAETCA HEUCIIOIHEHe 00a3aH-
HOCTHU, KOTOPYIO OH JIOJIXKEH BBIMIOJIHUTD B CUITY, inter
alia, cratpu 3 3akoHa 1974 roza.

1. KoponeBckas ciryx0a yroJIOBHBIX
npeciaenosauni (CPS)

159. KoposeBckas ciyx0a yroJoBHBIX IIpeciezo-
BaHUM ObUTa co3gaHa B 1986 rofy Kak He3aBHUCHUMBIH
Oopras yrojIoOBHOTO IpecjeZloBaHUs MO YT'OJOBHBIM
JienaM B COOTBeTCTBUM ¢ KoZeKkcoM KOpOJIEBCKUX
MIPOKypOpoOB (zanee — Kogekc). B cwny crateii 1 u 3
3akoHa 00 YroJOBHOM IIPEC/JeJOBaHUU TIPECTYILIE-
uuii 1985 roga (manee — 3akon 1985 roga) aupexTop
MyOJMYHBIX TIpecieoBaHul ABIAeTcsa riaBoi CPS
1 paboTaeT caMOCTOATEILHO MO/ HAZI30pOM TeHe-
panpHOTrOo arTopHesa CoeguHeHHOTo KoposeBcTBa.
Kak MUHUCTp NpaBUTENbCTBA reHepalbHbBIN aTTOpHel
oTtunTeiBaeTcsa nepes [lapnramentom CoelMHEHHOTO
KoponeecTBa 3a paboty CPS.

160. CornacHo IPOTOKOIY, 3aKJII0YEHHOMY MEXIY
reHepaJbHBIM aTTOPHEEM U OpraHaMU NPOKypaTypHl
B utosie 2009 roza, KpoMe UCKIIOYUATENbHBIX CIy4a-
€B, pelleHUsa O IPUBJEeUYEeHUU K YyTOJOBHOMN OTBET-
CTBEHHOCTU IIPUHUMAIOTCA CAMUMU IIPOKYPOpPaMU.
leHepanbHBIM aTTOpHE! He MbITAaeTcA AaBaTh UHCT-
PYKLUU [0 OTAENbHBIM JieaM, 3a UCKIIYEeHUEM TeX
cJTy4aeB, KOTZla 3TO He0OXOAMMO IS 3alllUThI HAI[HO-
HaJbHOM 6e30macHOCTH. Bojee TOTo, KOHCTUTYITMOH-
HBIM MPUHIIUIT 3aKJII0YAeTCsI B TOM, YTO B MOZ0OHBIX
HUCKJIIOUUTENbHBIX CIy4asax reHepaJbHBIA aTTOpHeN
JIeHiCTByeT He3aBUCHUMO OT IIPABUTENbCTBA, IPUMEHAA
VCTOSBILKECS TIPUHIUIIEI YTOJIOBHOTO TIpecjeloBaHNUsA
ZIOCTaTOYHOCTH /TOKA3aTeNIbCTB U COOMIOZIEHUS UHTE-
pecoB obIIecTBa.

161. O6cToATeNBCTBA, IPYU HATMYUY KOTOPHIX CPS
6yZIleT OCYIECTBIIATh YTOJIOBHOE MPeCiefloBaHuE, YKa-
3aHbI B 3akoHe 1985 roza u Kozekce.
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2. 3akoH 1985 rojga

162. CraTba 10 3akona 1985 roga ycraHaBIMBaeT
cjlenyrolee:

«...(1) [[lupexTop mMyOINYHBIX IpeC/Ie/IOBaHMIA] TIpH-

HuMaeT Koziekc KOpoJIeBCKUX MTPOKYPOPOB, COAEPIKa-

Ui yKa3aHusA Ha 06IIe MPUHITUITBL, KOTOPBIE JOJIK-

HbI IPUMEHATHCSI UMU

(a) ipu omipesieNieHUH B JIOOOM Jiejie TOTO,

(i) cnexyetr su BO3OYXKJaTh AEN0O MO OOBUHEHUIO
B COBEPINEHUH MPECTYIUIEHNS, WA B T€X CIy4asx,
KOrZia 1eI0 BO30YK/EeHO, JO/DKHO JIU OHO OBITH IIpe-
KpalieHo,

WiIn

(ii) kakuM OOBUHEHUAM CIEAYET OTAATH IPEATIOoYTe-
Hue,

u

(b) mpu paccMoTpeHUU B II0O0M iesie 3aABIEHUM,
KOTOpbIe OYAyT cAelaHbl UMH B JIIOOOM MarvcTpar-
CKOM cyZe o ¢popMe CyZebHOTO pa3bupaTenbCTBa,
TIOZAXOAAIIEH AT JAHHOTO ZiesIa.

(2) lupexTop BIIpaBe MepUOANYECKHA BHOCUTH U3Me-
Henusda B Kogekc...».

3. Kogekc koposeBCKUX MPOKYPOPOB

163. NMeromue OTHOIIEHNE K HACTOAIIEMY ey
craTbu Kozlekca KOpoyIleBCKUX IIPOKYPOPOB IVIACAT CIe-
Jyrolee:

«...5. TIOJIHBII [TPOBEPOYHBI TECT
10 KOJIEKCY

5.1. [onHbI# pOBepOUHLIl TecT 1Mo Koziekcy nMeeT
ZBe craguu. [lepBrIl 3Tall COCTOUT B PACCMOTPEHUU
UMEIOLMXCA 0Ka3aTeIbCTB. ECiu fey10 He IIPOXOJUT
CTaAUIO OLIEHKU MMEIOIIUXCA JAOKa3aTelbCTB, NIPo-
W3BOJCTBO 110 HEMY Jiajiee He JOKHO IIPOJOIKATh-
s, HACKOJIbKO OBl BaXKHBIM WJIM CEPbE3HBIM OHO HU
6bL10 OBI. ECsN 1eio 1eHICTBUTENBHO TPOXOAUT CTa-
[0 OLIEHKU MMEIOIUXCA 0Ka3aTeabCTB, TO KOpo-
JIEBCKHE MPOKYPOPHI JAOIKHBI MEPENUTH KO BTOPOH
CTaZINU U PEIINUTD, ABIAETCA JIU YIOJOBHOE IIpecye-
JloOBaHUE HEOOXOAMMBIM C TOUYKHU 3PEHUS UHTEPECOB
obmectBa. CTagus OIeHKH MMEIOIIUXCSA J0Ka3a-
TEJIbCTB U CTaJYA OIIeHKH /iesla C TOUYKU 3peHUs NHTe-
pecoB 00ImIecTBa pa3bsCHEHBI HIKE.

CTAZA OEHKIN MMEIOIIMXCA
JOKABATEJ/ILCTB

5.2. KoposeBckue IpOKypOpHl AO/KHBEL YAOCTOBE-
PHUTHCS, YTO CYLIECTBYIOT OCTATOYHBIE JI0KA3aTENb-
CTBa, 4TOOHI 00eCreYnTh “peanbHyI0 IepPCIeKTUBY
BbIHECEHV OOBUHUTENIBHOTO IIPUTOBOPA” KAXKAOMY
HOACYAUMOMY I10 Ka)XXoMy 06BHUHeHMNI0. OHU JOJIK-
HBI y4ecTb, KaKOH MOXeT OBITb NO3ULIKA 3aIUTEHL 110
ZieTly, ¥ KaK OHa MOXKeT ITOBJIMATD Ha HO3UINI0 00BU-
HEHW 10 JeTTy.

5.3. PeasyibHasi IepCrieKTUBA BRIHECEHUA OOBUHUTED-
HOTO MPUTOBOpPA fABJSETCSI MPOBEPOYHBIM TECTOM
ob6bexTrBHOCTA. OH O3HAYAET, YTO IPUCTKHBIE WIN
COCTaB CyZlell WK CyZAbs, pACCMaTPUBAIOUIUN €TI0
eIMHOJIMYHO, TIPAaBUIbHO COPUEHTHPOBAHHbIE B CO-
OTBETCTBUU C 3aKOHOM, CKOpee BCET0, OCYZAT IMOJ-
CYAMMOTO TIO TIPEeAbIBIEHHOMY OOBHHEHHIO. DTO



JEJTO «<APMAHU JA CUJTBBA (ARMANI DA SILVA) NTPOTUB COEAMHEHHOTO KOPOJIEBCTBA»

OTZENbHBIN KPUTEPUH OT TOTO, YTO CAMM CYZBI IO
YTOJIOBHBIM /iejlaM A0JDKHBI IPUMeHATb. CyZ o/bKeH
OCYX/aTh, TOJIBKO €C/IM YOeKeH B BUHOBHOCTH IOJ-
CyAVIMOTO.

5.4. Pemras BOIIPOC, UMEETCS JIX JOCTATOYHO J0Ka3a-
TEJBCTB /I YTOJIOBHOTO MpecieZ0BaHusA, KOPOJIEB-
CKUe€ TIPOKYPOPHI JODKHBI PACCMOTPETH, MOTYT JIU
OBITh UCIIOJb30BAHbI J0OKA3aTENbCTBA, U ABIAIOTCA
JIA OHU JIOCTOBEPHBIMH. ...

CTAZNA OHEHKU JEJIA C TOYKHW 3PEHNA
HNHTEPECOB OBIIIECTBA

4.11'. CooTBeTCTBEHHO, B TeX CIydyasdx, KOTZAA Cy-
IMeCTBYIOT AOCTAaTOYHBIE ZOKAa3aTelbCTBA, YTOOHI
OIIpaB/iaTh YrOJIOBHOE NIpeC/IefloBaHNe UIHU NIPEAJIO-
KUTb BHecyZeOHOe paspelleHue Jeja, IPOKYPOPHI
JOJDKHBI TIPO/IOJDKATH PacCMaTPUBATh BOIIPOC O TOM,
TpebyeTcd JIM [IpoBe/ieHUe YTOJOBHOTO IIpeciefoBa-
HUA C TOYKY 3PEHNA NHTEPECOB 061IIeCTBa.

4.12. YrosoBHOe mpeciefoBaHue OOBIYHO OyzAeT
UMETh MeCTO, eCJIM TOJbKO IIPOKYPOp He YBepeH,
YTO UMeITCs PAaKTOPBI MHTEPECOB 06IECTBA, CBU/E-
TEJIBCTBYIOIIYE IIPOTUB YTOJIOBHOTO IIpeCcielOBaHus,
KOTOpHIE TIepeBeMUBa0T GAaKTOPHI B OIb3Y YTOJIOB-
HOTO IIpecjieZloBaHMA, WU eClIU TOIbKO IIPOKYpPOP
He y6eXX/JeH, YTO UHTEPECH 00IeCTBa MOTYT OBITh
MIPaBWIBHO YYTEHHI B [IEPBYIO oYepesb MpefoCTaB-
JIEHWEM IPECTYIHUKY BO3MOXHOCTH BHeCYZe6HOTro
paspemeHus fena (cM. cratpio 7). YeM cepbe3Hee
MPeCTYIUIEHUE WX KOJUYEeCTBO CyAUMOCTeN 06BU-
HfIEMOTO, TeM OOJIbIlle BEPOSITHOCTh TOTO, YTO yTO-
JIOBHOE TIpeciiejoBaHue OyzeT HeoOXOAUMO C TOYKU
3peHust UHTEPECOB 0bIIEeCTBa.

4.13. OueHKa UHTEPECOB 0OOIEeCTBAa — 3TO HE TIPO-
CTO CIOXeHUe psafa GaKTOPOB C KAXKAOU CTOPOHHI
Y BBISICHEHUE, C KAKOU CTOPOHHI UX 6osbie. Kaxxzgoe
ZIeJI0 JOJDKHO PacCMaTpUBATHCSA C TOYKY 3pEHUA CO0-
CTBEHHBIX (aKTOB U MO CyIeCTBY. [[POKyPOPBI JOTK-
HbI IPUHUMATh PeLIeHHUs O 3HAUMMOCTU KaXKJOT0
¢daxTopa UHTEPECOB 00IIeCTBa B 0OCTOATENbCTBAX
KaXkZIOTO JleJia ¥ IePEXOJUTh K UX 0OIIel OlleHKe.
BriosHE BO3MOXKHO, YTO TOJBKO OZUH GAaKTOP MOMKET
IIEpPeBeCUTh LIeJIbIN sz APYTUX GaKTOPOB, KOTOPHIE
CKJIOHSIIOTCS K TIPOTUBOIIOJIOXHOMY MHEHUI0. XOTS
MOTYT CyIIECTBOBAaTb (GaKTOPhI MHTEPECOB 0OIIECTBA
IIPOTHUB YTOJIOBHOTO IPeC/IeZl0BaHUA B KOHKPETHOM
Ziesie, TIPOKYPOPHI, TeM He MeHee, JODKHBI paccMo-
TPeTh BOIIPOC O MPOZOIKEHUU YTOJIOBHOTO Mpeciie-
ZIOBaHUfA, a 3TU GaKTOPHI OCTAaBUTh HA pa3pelleHue
Cy/ia TIpY BBIHECEHUH [IPUTOBOPA. ..».

164. B [losicHuTebHOM MeMOpaHAyMe, U3laHHOM

JJIA IPOKYPOpPOB B 1994 rofy, yKassIBajoCh, 4TO:

«...4.14. KoposeBcKue IIPOKypOPHI AOJLKHBI IIPOTHU-
BOCTOATB UCKYIIEHUIO OIIPeZEeIIATh J0Ka3aTeIbCTBEH-
HBIM KpuTepuil kak “mpasmio 51%”. CPS Bcerza
3adBJIsUIA, YTO OLIEHKA ZOKA3aTeNbCTB (M MHTEPECH
o0I11ecTBa) He SABJIAETCI TOYHOM HAYKOM, II03TOMY He
cielyeT BBOAUTD B 3a0yX/eHIe YPOBHEM IIPOLIEH-
TOB, OCOOEHHO C TOYHOCTBIO ZI0 OZHOTI'O IIPOIIEHTa,
IIOCKOJIBKY 3TO 03HA4YaeT, YTO MBI MOXXEM IPUZATh
VHJVBUAYaTbHBIM /I0Ka3aTelbCTBAM TOYHBIA BeC,
a 3aTeM CJIOXKUTh UX AJIA IPUHATHA PelleHus 06 yro-
JIOBHOM IIpeciiejloBaHuU. KoponeBcKue IpoKypophl
JOJDKHBI M30eraTh MCIOIb30BaHUA JIOOBIX BEIpaXKe-

! Takas mocyef0BaTeNbHOCTb B TeKcTe [TocTaHOBIeHUA (npumeu.

pedakmopa).

HUM, KOTOpble MOTJIM OBl CO3/IaTh BIeYaTIEHUE, YTO
TIPOI[ECC MIPUHATHS PellleHuH JoMyCcKaeT OueHb TOY-
HOe YUCI0BOe ompegeneHre. C Apyroil CTOPOHEIL, He
JIUIIEHO CMBICJIa TOBOPUTh O TOM, YTO OOBUHUTEIh-
HBIii IPUTOBOP OyZIET BHIHECEH “O0JIee BEPOSITHO, YeM
HeT”...».

4. Cyne6Has nmpoBepKa 3aKOHHOCTH
¥ 000CHOBAaHHOCTH pelleHus 00 yTOJI0BHOM
npecjef0BaHUNA

165. B noctanoBienuu OTZAeNeHUS KOPOJEeBCKOM
ckaMbu BrICOKOTO cyzZa AHIVIMU U Y3JbCa MO Aeny
«KoposieBa IpOTUB AUPEKTOPA MyOJUIHBIX ITPECIENO-
BaHUH, 10 3aaBieHnIo MaHHUHra» (Regina v. Director
of Public Prosecutions, ex parte Manning), [2001] 1
QB330, miaBHbBIN cyAbsa — 1opA bunram KopHxuuickuit
(Bingham of Cornhill) yka3san cienyroiee:

«...23. IOpuzndecKuil UCTOUHUK JjaeT SICHO MOHATb,
YTO pellleHre [AUPEeKTOopa MyOJUIHBIX MPECTea0-
BaHUIi] He MpecieZloBaTh YeNIOBEKa B yrOJOBHOM
MOpsAAKE MOAJIEXUT CcyAebHOI mpoBepKe... OgHAKO
paspeliieHHbIE Ziejla TaKKe Aai0T SICHO MOHATh, YTO
MIOJTHOMOYMEM TI0 CyZiebHOI TPOBepKU 3aKOHHOCTH
1 000CHOBAHHOCTH CJIEZ[YET MOJIb30BAThCA CAePKAH-
HO. [IpUYMHbI 3TOTO OYEBU/IHbL. BriHECEHVE TTEPBUY-
HOTO pelleHus TIPUBJIEYD YelT0BeKa K YTOJIOBHOM OT-
BETCTBEHHOCTHU WM HE TPUBJIEKATh €r0 K yroJOB-
HOU OTBETCTBEHHOCTHU BO3JIOXKEHO MapJaMeHTOM
Ha [AupeKTopa IMyOJUYHBIX [IpEeCc/ieZoBaHuii] B Ka-
YeCTBE IVIaBHl HE3aBUCHMOUM MpodeccuoHaTbHOU
cyk6bl 06BUHEHUS, TIOJOTUYETHON reHepaIbHOMY
aTTOPHEIO B €r0 POJIM 3aIIUTHUKA UHTEPECOB 0blle-
CTBa U HUKOMY ZApyroMmy. He uMeeT 3HaueHUs, YTO
Ha MpaKTHUKe 3TO pellleHre OOBIYHO MPUHUMAETCs
CTApLIKM II0 ITOJIOXKEHUI0 COTpyAHUKOM CPS, kak 5T0
6BUIO B JAHHOM CJIydae, a He [AupekTopoM my6rmy-
HBIX TIpecjefoBaHuil] iu4yHo. B 1r060M morpaHud-
HOM /leJie pellleHre MOXXET MPeJACTaBIATh OCTPYIO
Mpo6JIeMY, TIOCKOJIBKY B TO BpeMs KaK OOBUHSIEMBIH,
KOTOPOTO MIPUCIKHBIE, CKOPEE BCETO, IPU3HAIOT BU-
HOBHBIM, ZIOJKEH MPeJCTaTh Nepes Cy0oM, OOBUHI-
€MBIii, KOTOPOTO TIPUCTKHBIE, CKOpPee BCETO, OMPaB-
[IAf0T, He JIOMKHBI TI0ZIBEPraThCs TPaBMe, HEU30eKHO
MpucCyIeii cyZebHOMy pa3brpaTebCTBY YTOJIOBHOTO
nena. Eciv B fiene, TAKOM KaK HACTOSIIEe, BpeMEHHOE
pemeHve [fupeKTOpa MyOIUYHBIX PeCIeOBaHUN]
COCTOUT B TOM, YTOOBI HE MPUBIEKATH JUIO K YTO-
JIOBHO!M OTBETCTBEHHOCTH, PEIlIeHUE TOAJIEKUT IPO-
BepKe CTapIuM I0PHUCTOM, KOTOPHIH MPOBE/ET HE3a-
BUCUMYIO TIpOodeCcCHOHANbHYIO OLEHKY. [[IupeKTop
MyOIUYHBIX TIpecaefoBaHui] U MOAYNHEHHBIE MY
ZIOJDKHOCTHBIE JIMIIA. .. TIPY PEIIeHUH BOTIPOCa O MPHU-
BJIEYEHUH YeI0BEKA K YTOJIOBHOU OTBETCTBEHHOCTH
HCTIONB3YIOT CBOU OTIBIT U 3HAHUS, PABHBIX KOTOPHIM
HeT ¥ GOMBIIUHCTBA CY/I0B, TIPU3BAHHBIX TPOBEPTH
UX pellleHusi. B GOJIbIIMHCTBE CIy4aeB pelnieHue Oy-
ZleT HallpaBJeHO He Ha aHaJu3 COOTBETCTBYIOUIUX
[IPABOBBIX TIPUHIIUIIOB, a8 HAa BIHECEHHE 060CHOBAH-
HOTO CYXZIeHUs O TOM, HAaCKOJbKO /IeJI0 B OTHOIIIE-
HUHM KOHKPETHOTO OOBUHAEMOTO, €CIM OHO OyzeT
BO36Y)K/ZIEHO, BEPOSITHO, YCIIENIHO 3aBEPIIUTCA [Jis
0OBUHEHMS B KOHTEKCTE CyZeOHOro pasbuparesb-
CTBa YTOJIOBHOTO /Zleyia (Cepbe3HOro Jiesa, TaKoro Kak
HacTosIee) B CyZe MPUCTKHBIX. BeiHeceHUe CyX-
JeHUs BKIIOYAeT B ceOsl OLIEHKY K KOHITY CyZeOHOTOo
pasbuparebCcTBa MPOYHOCTH A0KA3aTeIbCTB IIPOTUB
MO/ICYAMMOTO U BEPOSITHBIX BO3PAXKEHWH 3alIUTHI.
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YacTo mMpOCTO HEBO3MOXKHO paclleHUTh CyXAeHUe
KaK HeIllpaBWIbHOE, [JaJKe €CJIU KTO-TO He COIVIaceH
¢ HuUM. TakuM 06pasoMm, CyZbl He TaK JIETKO YCTaHaB-
JIUBAIOT, YTO pPellieHre He BO30YXAaTh YTOJOBHOE
IpecyieZIoBaHUE TUIOXO€E C TOYKY 3PEHUs 3aKOHA, Ha
OCHOBAHUM YEro CyJ UMEET IIPaBO BMENIUBATHCA.
B To e BpeMs CTaHAAPT MPOBEPKU He AOIKEH OBITh
YCTaHOBJIEH CJIMIIKOM BBICOKO, IIOCKOJIBKY CyZebOHas
MpoBepKa 3aKOHHOCTU ¥ 0O0CHOBAHHOCTH SBJISETCA
€IMHCTBEHHBIM CPE/ICTBOM, C IIOMOIIBI0 KOTOPOTO
JIUIIO MOJXKET MOTpe6oBaTh KOMIEHCHPOBATh BPeZ OT
peleHus He BO30yKAaTh YTOJIOBHOE IIpecyieIoBaHue,
Y eCJIi TIPOBEPOYHBIN TeCT GBUI CIIUIIKOM CTPOTHUM,
TO B 9pEKTUBHOM CpeZCTBEe IPABOBOM 3aIIUThI
OyZIeT OTKa3aHo...».

166. Ilo geny «KoposeBa mpoTus ['anbpeiiTa»
(Regina v. Galbraith), [1981] 1 WLR1039, Anesuis-
IIMOHHBIM CyZIOM AHIJIMU ¥ Y3Jbca OBLJIO TOCTAHOB-
JIEHO, YTO Cy/l He MOXKET IPEKPaTUTh YTOJOBHOE TIpe-
cjlefloBaHMe, eC/IU CYIIeCTBYIOT «HEKOTOphle oKa3a-
TeJIbCTBA», JAXKe «HEe3HAYUTEJNbHOTO XapaKTepar,
HaIpUMeEp, U3-3a IPUCYIIEeNH UM c1ab0OCTH WIKM HEOTI-
peZieleHHOCTH 60 MOCKOJbKY OHU He COTIacyioT-
¢S ¢ IPYTUMHU JloKa3aTeabCcTBaMU. bosiee Toro, eciun
MIPOYHOCTDb WJIHM CJIa00CTh JOKa3aTeTbCTBa 3aBUCAT OT
MHEHUS 110 TOBOAY HAa/IeXKHOCTU CBU/IETENS WIH JIPY-
T'UX BOIMPOCOB, KOTOPHIE B II€JIOM OTHOCATCS K KOM-
TETEHIINY TTPUCSIKHBIX, U B TEX CIyYasx, KOTAA «II0
OTHOMY BO3MOXKHOMY B3IJIAALY Ha GAKTHI €CTh OKa3a-
TeJbCTBa, HA OCHOBAHWY KOTOPHIX MTPUCSTIKHBIE MOTYT
MPUATH K BBIBOAY, YTO MOACYAUMBIN BUHOBEH», TO
CYZAbS JOJDKEH pa3pellluTh Iepeaaydy Jejia Ha paccMo-
TPEHHE CYAOM MPUCTKHBIX.

1. 3akoHoAaTenbHasA OCHOBA

167. HopMsl, perynupyrolire KOpOHepCKUe 103Ha-
HM, COAepkKaTca B 3aKOHe O JiedTeJbHOCTU KOPOHe-
poB 1988 roza u PernamenTe feATeNbHOCTH KOpOHe-
poB 1984 roza. CtaTea 11 3akoHa O AeATEIbHOCTUA
KOpPOHEepOB IpefycMaTPUBAET, UYTO B KOHIIE KOPO-
HEPCKOTO JI03HAHUA KOPOHEP WU NMPUCHKHBIE JOJIK-
HBI 3aII0JJHUTh U MOAIINCATh 3aK/JII0OYNTENbHBIH aKT.
CoryacHo 4acTu naToi ctatbu 11 3akoHa O ZesaTellb-
HOCTH KOPOHEPOB B 3aKJIIOUYUTEIbHOM aKTe yYKa3bIBa-
€TCsI B TOM Mepe, B KaKOU 3TU JaHHbIe OBLTH JOKa3aHHbl,
KTO CKOHYaJICA, KaK, KOrZla U IZle HaCTyIIWIa CMEPTb.
Hu xKopoHep, HU NMPUCAKHBIE HE JOKHBI BBICKA3BI-
BaTh KaKoe-Tub0 MHEHWUeE TI0 JII0OBIM APYTUM BOIIPO-
cam (MOATYHKT 2 MyHKTa 2 mpaBuia 36 PerameHTa
JeATeTbHOCTU KOPOHEPOB), U, B YaCTHOCTH, «BEPAUKT
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He JJ0JDKeH OBITh COCTaBJeH TaKUM 00pa3oM, YTOOEI
Ka3ajoch, UTO OH OIpezeseT 6ot Bompoc (a) 06
YTOJIOBHOM OTBETCTBEHHOCTH YKa3aHHOTO JIUIA WK
(b) ero rpaxxgaHCKO-MPaBOBOUW OTBETCTBEHHOCTU»
(mpaBuio 42 PernameHTa AesTEIbHOCTA KOPOHEPOB).
168. YacTb cegpbMasi cTaTbu 16 3aKoHa O AesaTeNlb-
HOCTH KOPOHEPOB YCTaHABIHUBAET, YTO:
«B Tex CIy4adax, KorJa KOpOHED B0306HOBJIHeT KOpO-
HEPCKOe A03HaHNEe, KOTOPOoE 6I>IJ'IO OTJIOKEHO B CO-
OTBETCTBUU C YaCThIO MEePBOH, (a) BHIBOABI KOPO-
HEPCKOI'o0 JO3HAaHUA O IIpUYMHAX CMEPTHU JiHIla HE
AOJDKHBI 6LITI:> HECOBMECTUMEBI C pe3yabTaTaMU COOT-
BETCTBYIOIIIEI'O YT'OJIOBHOI'O Ziejia».

2. CooTBeTCTBYIOLIEe IIpelrieIeHTHOe IPaBo

169. Ilo geny «KoponeBa (MuazAiTOH) MPOTUB
KopoHepa 3anajgHoro Comepcera» [Regina (Midd-
leton) v. West Somerset Coroner], [2004] 2 AC182,
[Tanara mopzos [lapnamenTta CoeanHeHHoro Kopo-
JIeBCTBA paccMoTpesia BaAusAHue cTtatbu 2 KoHBeH-
IIMU Ha TOJIKOBaHUe 3aKOHa O /IeATeIbHOCTH KOpOHe-
poB u PerniameHTa AeATeILHOCTA KOpOHepoB. [lanaTa
JIOPZIOB TIpUIILIa K BBIBOJY, YTO pacciefoBaHue J0IK-
HO ZIOCTUTaTh Pe3y/abTaTa, KOTOPHIM paspenramTcsa
OCHOBHbIe paKTUYeCcKUe BOIIPOCH 110 Zieny. B Tex ciy-
Yyasgx, Korja BeIOOp MeXAy BEpAUKTAMU C KPaTKOH
bopmoii omucanusa cobbiTUs (HempaBoMepHOe yOuii-
CTBO, BEP/JIUKT, OCTABAAIOMIUNA BOIPOC O MPUYUHAX
CMEepPTU OTKPHITHIM, IPABOMEPHOE YOUIICTBO) HE CIIO-
cobeH pa3pelInuTh 3TU IIaBHBIE BOMPOCH], TO KOPO-
HepCcKoe Jj03HaHUe He OyzeT oTBeYaTh TpeOOBaHUAM
crateu 2 Kousennuu. CirefoBaTeabHO, IO IOL00HBIM
JeaM MOXeT ObITh He0O6X0AUMO, YTOOBI CyAbS WK
MIPUCSIKHBIE BBIHECIU OBl ONMMCATETbHBIN BEPAUKT
C IIeJIbI0 OTBETUTD HE TOJIBKO Ha BOIIPOC, «YTO MpUBe-
JIO K CMEPTHU», HO U «IIPU KAKUX 0OCTOATENBCTBAX.

170. OTka3 KopoHepa OCTaBUThb OTJEIbHBIN Bep-
JUKT C KpaTKOH GpOopMoli onrcaHust COOBITHS Ha BBIHE-
CeHHe IPUCAKHBIMU peryaupyeTcsa I0CTaHOBIeHU -
MU CyZ0B 10 genam «KoposeBa nmpotus kopoHepa Ee
BesnuuecTBa 1o DKceTepy, 10 3asaBiaeHuto [laibmepa»
(Regina v. HM Coroner for Exeter, ex parte Palmer)
(ot 10 mexabps 1997 r., B COOpPHUK CyZeOHBIX aKTOB
He BKJIOYeHO), «KoposeBa mpoTuB KopoHepa IO
BHyTpeHHeMY IOxxHOMY JIOHZOHY, IO 3aABJIEHUIO
Iyrnaca-YunbsiMmca» (Regina v. Inner South London
Coroner, ex parte Douglas-Williams), [1999] 1 All
ER, a Takke «KoposneBa (beHHeT) MPOTUB KOpOHEepa
Ee BesmuectBa 1o BHyTpeHHeMy IOxxHOMY JIOHZOHY>»
(Regina (Bennett) v. HM Coroner for Inner South
London), [2007] EWCA Civ 617.

171. Ilo meny «KopoJsieBa nmpoTuB kopoHepa Ee
BenuuecTBa 1o DKceTepy, o 3adBiaeHuto [laaipmepa»
Ane/UTAIMOHHBIM CyZ yKa3aJs, YTo KOPOHep He J0/KeH
OCTaBJIATH NPUCSKHBIM BHIHECEHUE BEPAUKTA, €CITU
OH MPOTUBOPEUYUT TAKOMY KPUTEPHUIO JJI IPUHATUA
pellleHus, KaK «OTCyTCTBUe OCHOBaHUM J7IA IIpUBjeYe-
HUA K OTBETCTBEHHOCTH», IPUMEHAEMOTO NP pa3bu-
paTesbCTBax YTOJOBHBIX Zlesl, @ UMEHHO, YTO He Cylle-
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CTBOBAJIO ZIOKA3aTENbCTB /I MTOAZEPXKaHuA 00BHHE-
HUs, WIK UMeoIIrecs JoKa3aTeJlbCTBa HaCTOJbKO
cnabble, HeSICHBIE WU MIPOTUBOPEYMBHIE, UYTO Ipa-
BWIBHO IPOUHCTPYKTUPOBAHHBIE IPUCKHBIE HE CMO-
I'YT HaJJIexKaluM 00pa3oM BHIHECTH BEPAUKT (Mpo-
BEpPOYHBIN TECT B COOTBETCTBUMU c flejioM «KoposeBa
npoTus 'anbpetita»). C Apyroii CTOPOHHI, €CIU CHIa
WIK ¢1a00CTh ZI0KA3aTeNbCTB 3aBUCUT OT HaeKHOCTD
CBUJIETEJSI, TO BEIHECEHHE BEPAUKTA [JODKHO OBITH
OCTaBJIEHO 32 IIPUCTKHBIMU.

172. 1o ynomanyTOMYy BhILIE feny «Koposesa npo-
TUB KOpOHepa 1o BHyTpeHHeMy IOxxHOMY JIOHZI0HY,
1o 3aaBieHuto Jyrnaca-YunbsaMca» AeIAIuOHHbBIN
CyZ AHIIMU U YdJbCa Pa3bACHUI CTEIIEHb YCMOTpe-
HMA KOpOHEepa He OCTaBJIATH AJiA BEIHECEHUA ITPUCTK-
HBIMHU TO, YTO, CyZd IO JOKa3aTeJabCTBAM, ABIAETCA
BO3MOXKHBIM BepAuKTOM. Jlopz Bynd (Woolf), npea-
ceflaTesnb ANe/UIAIMOHHOIO CyZa, yKasas Ha c. 348
[TocTaHOBIEHUS, YTO:

«Eciy, To-BUAUMOMY, CyLIECTBYIOT OOCTOATENBCTBA,

KOTOpkBIE, [TO MHEHHWIO KOPOHEPA, B KOHKPETHOU CU-

Tyalluy 03HAYaI0T HEOOXOANMOCTD /IeHCTBOBATh pas-

YMHO ¥ ZI0OPOCOBECTHO, TO B MHTEPECAX IIPABOCY/AMS

HE CJIeAyeT BbIHECEHHE TOI'O WM MHOTO BEPAUKTA

OCTaBJIATH 3a IPUCAXKHBIMU, OH HE JOKEH OTAaBaTh

UM BBIHECEHHe 3TOro BepAukTa. EMy, Hanpumep, He

HY>XHO OTZaBaTb HAa UX BBIHECEHUE BCE€ BO3MOKHbBIE

BEPAUKTHI TOJIBKO IIOTOMY, YTO TEXHUYECKN UMEIOT-

cA loKasaTenbCTBa A4 NOAJLEPXKAaHUA BEPAUKTOB.

I,Z[OCTEITO“IHO, €CJIM OH OCTaBJAET UM T€ BEPAUKTHI,

KOTOpbI€ p€aJIbHO OTpaXKarloT CyThb AOKa3aTEJIIbCTB

B I1€JIOM. OcTaBaATh IIpUCAXHBIM BCE€ BO3MOXHBIE

BEPAUKTHEI B HEKOTOPLBIX CAy4YadX MOXKET O3HaA4YaTb

IIPOCTO 3aIlyTaTh U MIEPErpy3UTH IIPUCAKHBIX, 1 €C/IN

B 3TOM COCTOHUT 3aKJIHOYE€HHE KOpOHeEpa, TO €ro

HEJIb3d KPUTUKOBATb, €CJIM OH HE OCTaBUT IIPUCAK-

HBIM BbIHECEHUE OIIPEAETIEHHOTO Bep,Z[I/IKTa».

173. Ale/UTAIIMOHHBIH CyZ YTOYHWI 3TO Jajiee B MOo-
CTaHOBJIEHUH II0 YIIOMSIHYTOMY BhIIIIe Zieny «KoposeBa
(bennet) nmpotuB KopoHepa Ee BenudecTBa 1Mo BHY-
TpeHHeMy lOxxHOMY JIoHZOHY>». JlOpA-CcyAba Yoinep
(Waller) yxasan B ;JaHHOM ITOCTAHOBJIEHUH, YTO «CY-
IIECTBYIOT HEKOTOPHIE (M BO3MOXKHO HeOOJbIINE)
pa3nuyuus MeXAy To3UIliell KOpOHepPa, PEIaroIIero,
KaKol MMEHHO BepAUKT OCTaBUTh Ha BhIHECEHUE MIPU-
COKHBIMHY TIOCJIE PACCMOTPEHUS BCEX /JOKA3aTENbCTB,
Y mo3uIMell CyAbU, pacCMaTpPUBAIONIEr0 BOIPOC
0 IpeKpalleHuN Jesa Mocjae U3JI0KeHUA IMO3UIUU
0OBUHEHUS», TO €CTh IO IOBOAY «OTCYTCTBYS OCHOBa-
HUH 15 IpUBJIeYEHUs K OTBETCTBEHHOCTH». B § 30 oH
TIPOZIOJIKIA:

«KOPOHEPBHI JOKHBI IOAXOAUTh K IPUHATHUIO pellle-

HHA, KaKr€ BEPAUKTHI HAa OCHOBaHUU d)aKTOB Aejia

OTZaBaTh JJi BBIHECEHUA IIPUCAXKHBIM, HO KOPOHEPBI

HMEIOT IIpaBO pacCMOTPETH BOIIPOC, 6e30IacHo U

OCTaBJIATH OIIPEAC/IEHHBIYM BEPAUKT 110 MMEIOIINMCA

AOKa3aTe/JIbCTBaAM IMPUCAXKHBIM, TO €CTb PEIIUTDH, HE

OyZleT i1 BEPAUKT, €CJIU OH OyZeT BhIHECEH, HEIpa-

BWIBHBIM U HeGeBOHaCHblM, ¥ OTKa3aThbCA IIepeaaTb

AJIA BBIHECEHUSA IIPUCAXKHBIM TaKOU BEPAUKT».

174. TIpucaxHbIe WM KOPOHEP MOT'YT BBIHECTU Bep-
VKT O HEITIpaBOMEPHOM YOUICTBE, €CJIU TOJbKO OHU

yOexIeHbl BHE BCSIKOTO PAa3yMHOTO COMHEHWS, YTO
O/IHO JIKIIO WK 60Jjlee HEeIPaBOMEPHO YOWIO YeloBeKa
(cm™., inter alia, mocTaHOBIEHUE ATIE/UTAIIMOHHOTO CyZa
110 ynoMuHaBuIeMy Beille ey «KoponeBa (BeHHeT)
npoTuB kopoHepa Ee BenuuecTBa o BHYTpeHHEMY
10’)kHOMY JIOHZIOHY» U TTIOCTaHOBJIEHUe Bricokoro cyza
AHruu 1 Yanbca 1o ey «Koposesa (IllapMaH) IpoTHB
kopoHepa Ee BennuecTtBa 1o BHyTpeHHeMy CeBEpHOMY
JlougoHy» (Regina (Sharman) v. HM Coroner for Inner
North London), [2005] EWHC857 (Admin)).

ITI. COOTBETCTBYIOIIME HOPMbI
CPABHUTEJIBHOTI'O ITPABA

175. U3 umeromelica y EBponelickoro Cyza
uHpopMaluM CIeAyeT, YTO, OCTABJIASI B CTOPOHE
BOTIPOC O /leJlaX YaCTHOTO OOGBUHEHWA, MO Kpaii-
Hell Mepe, B 25 JloroBapuBatomuxcsa I'ocyzapcTBax
pellleHre O BO30YKJEeHUU YTOJOBHOIO IIpeCJeso-
BaHUA IpUHHUMaeTca NpokKypopoM. Takasa cuTya-
KA UMeeT MecTo B AnbaHuu, ApMeHUH, ABCTPUH,
Azepbatimxane, Boarapuu, Yenickoit Pecrnybiiuke,
Scrtonuu, Gunnauaum, I'py3uu, Beurpuu, Ucnanauu,
Vipnaugauu, Utanuwm, JlatBum, Pecrybiuke Moszosa,
YepHoropuu, lloapme, IlopTyranuu, PymuHUH,
Poccuiickoit Penepannu, Cepbuu, IllBeruu, [IBeii-
napuu, Typuuu u Ha YkpauHe. Eme B 12 [lorosa-
puBaroluxcs I'ocyzapcTBax pelieHre o0 BO30y:KIeHUN
YIOJIOBHOTO pa3bupaTenbCcTBa CHayasa BHIHOCUTCS
IIPOKYpOPOM, a 3aTeM JaHHBIH BOIIPOC CTABUTCA IIepes
cyabel u (Maum) cyaoMm. DTO TOJN0XKEHNE CYIIEeCTBYeT
B besnbrum, Ha Kunpe, Bo ®pannuy, ['epmanumy, JIutse,
Jltokcembypre, B Makezonuu, Ha MajbTe, B MOHaKoO,
CnoBakuu, CioBeHuu U MicmaHuu.

176. B JloroBapuBaromuxca ['ocyzapcTBax oT-
CYTCTBYeT eJMHOOOpasHBIH MOAXOJA B OTHOIIE-
HUU [IOPOT'OBOT0 J0Ka3aTeJIbCTBEHHOI'0 KPpUTEepUH,
HeoOX0AMMOro /Jisi YTOJOBHOIO MpecaefoBaHus 10
Jeny, XOTsd, II0 MeHbllleli Mepe, B 3akoHaxX 24 rocy-
JapCTB-y4YaCTHUKOB COZEPXUTCA IIOPOroBoe Tpe-
6oBaHME K [IOKa3aTeJbCTBaM. DTO CIEAYIOUIUE TO-
cyzapcTtBa: Asctpud, bensrud, boarapus, Yemickas
Pecniy6nuka, lepmanus, Gunnsuausa, Opanius, Vc-
naupvd, Vipnanauda, Utanus, JlatBus, JIutsa, JIrokceM-
6ypr, Makezonus, Pecniy6nuka MoszoBa, ITonbia,
[Mopryranus, Pymeiaus, Poccutickaa Pegepanus,
Cepbus, CinoBakus, CroBeHus, [1IBenapus u Typius.

177. B ogHOU IpymIie TOCyAapcTB IOPOTrOBOE Tpe-
OGoBaHMeE K J0OKa3aTeJbcTBaM GOKYyCUPYeETCS Ha TOM,
YCTaHOBJIEHE! JIM 3JIEMEHTHI COCTaBa IPeCTYIUIEHU,
B IpYrOoii — HAa BEPOSITHOCTU BBIHECEHUA OOBUHU-
TEJIBbHOTO NMpUrosopa cyzom. OZHAKO 3TU ABe KaTe-
rOpUU He fABJAITCA COBEPIIEHHO OIlpe/ieleHHBIMU,
MMOCKOJIBbKY HEBO3MOXXHO CKa3aTh, KaK MPOKYPOPHI
U CyZibY IPUMEHAIOT IPOBEPOYHEBIE TECTH Ha IIPAKTH-
ke. Hanpumep, IpoKypop, IPUMEHSIONTNI KPUTEPUH,
OCHOBAHHBIM Ha dJleMeHTaX cocTaBa IIPecTyIUIeHN ],
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MOXKET TAKKe PACCMOTPETH BOIIPOC, ABJIAIOTCA JIU CHAJIA
WM Ka4eCcTBO [0Ka3aTeJbCTB JOCTATOYHBIMU A
BBIHECEHUS OOBUHUTEIBLHOTO ITPUTOBOPA.

178. B gomosHeHUe K roCyZapCcTBY-OTBETUYUKY,
[0 MeHbllell Mepe YeThIpe CTPAHBl OTHOCATCA KO
BTOpO# rpynmne: ABctpus, Ucnanaus, MakerzoHus
u [loptyranusa. B ABCcTpun MOpPOTOBBIM KPUTEPUEM
SABJSETCSA «BEPOATHOCTh BBIHECEHUSI OOBUHUTEID-
HOT'0 NpUTOBOpa cyZoM», B MciaHAuM — UMeIoTCsA
JIU «JOCTaTOYHbIe WJIU BO3MOXKHBIE JOKa3aTesb-
CTBa /I BEIHECEHUSA 0OBUHUTENBHOTO MPUTOBOPa»,
B MakejoHUM — CYIIeCTBYET JIU «I0CTaTOYHO J0Ka3a-
TeJbCTB, HA OCHOBAaHUM KOTOPHIX [[IPOKYPOp] MOXKHO
OXXUJIaTh BhIHECEHUA 0OBUHUTENBHOTO TIPUTOBOPA»,
HakoHell, B [lopTyraiuu — umMmeeT JId MeCTO «pa3yMHas
BO3MOXKHOCTb IIPUMEHEeH HaKa3aHUA B CyZe».

179. B HEKOTOPHIX rocyfapcTBax, Kak TOJIbKO
JOCTUTAETCS MTOPOT TpeOOBAHUA K I0Ka3aTeNlbCTBAM,
OOBUHUTENH JOMKEH 3aHATHCS YTOJOBHBIM JIE€JIOM.
B Utanuu, HanpuMep, pelleHUue O MPUBJIEYEHUU
K YT'OJIOBHOM OTBETCTBEHHOCTU IIPUHUMAETCS B TOM
cylydae, eCI COMHEHUS OTHOCUTENIBHO CUJIBL J0Ka3a-
TETHCTB MOTYT OBITH YCTPAHEHHI C TIOMOIIBI0 HOBBIX
[IOKa3aTeJbCTB, IPeJCTaBIEHHbIX B X0/e CcyseOHOTO
mpotiecca. B l'epMaHuy MPUHIKI 0053aTEILHOTO YTO-
JIOBHOT'O TIpec/ieZJOBaHUA IPEAIUCHIBAET, YTO «OPraHbl
MPOKYpaTyphl 006513aHBI TPUHUMATh MEPHI B OTHOIIIE-
HUU BCeX MOAJIeXKaIIUX YTOJI0BHOMY IIpecaefOBaHUI0
MIPECTYIUIEHWH TIPYU HAJIMYUM JOCTATOYHBIX haKTHYe-
CKUX TIOKa3aHU».

180. B gpyrux rocyzapcrsax noporooe TpeboBa-
HUE K J0Ka3aTeJbCTBaM TO3BOJIIET MPOKYPOPY BO30Y-
JWTb JIENI0, HO He 00SI3bIBAET OCYIIECTBIIATH YTOJIOBHOE
npeciefoBaHue. Hanpumep, B Mipranguu B COOTBET-
cTBUU ¢ HacTaBieHreM A1 TOCy/JapCTBEHHBIX OOBU-
HUTeJel MPaKTUKa COCTOUT B TOM, YTO «IIPOKYPOP
CHayaja paccMaTpuUBaeT KaxJoe Jeslo, 3aJaBasich
BOIIPOCOM, UMEIOTCA JIU AOCTAaTOYHO BECKUE Z0Ka3a-
TeNbCTBA, YTOOBI OIIPABJATh YI'OJIOBHOE IIpeciIesoBa-
Hue. Ecin oTBeT “HeT”, TO yroJOBHOE Ipecie/oBa-
HUe OCYIIeCTBIAThCS He OyzeT. Eciu ke oTBeT “za”,
TO TIpeX/e, YeM IPUHATH pellleHre 0 BO30YKAeHUN
YIOJIOBHOTO IIpecjiefjoBaHUA, IPOKYypOp CHadazua
BBISICHSIET, TOBOPAT JIU UHTEPECH OOINECTBA B MOJb-
3y YTOJIOBHOTO IIpecjeJOBaHUsA WIN CyIIecTByeT Ju
KaKasg-Tu00 MpUYMHA, MPOAUKTOBaHHAS NHTEPECAMHU
ob1iecTBa, He OCYILIECTBIATH YTOJIOBHOE IIPeCIej0Ba-
Hue». Ha Kunpe, fgaxe eciu uMeroTcsa JOCTaTOYHbIE
[l0Ka3aTeNbCTBa, YTOOBI OCYLIECTBIATH YTOJIOBHOE
npecieZioBaHue, He NMPeAyCMOTPEHO I0pUANIECKUX
006513aTeNbCTB AeNaTh 3TO.

181. Pemenve He OCyLIeCTBIATH YTOJIOBHOE IIpe-
cyleoBaHUE MOXKET CTaTh IMPEIMETOM TOU WIM WHOU
bopMHBI cyZneOHON NPOBEPKU UM XKAJIOOH B CyZ,
o kpaiiHeil Mepe, B 18 JloroBapusaromuxca ['o-
cyZapcTBax: B Anbanuu, ApMmeHuU, ABCTpUH, A3ep-
6atigxane, benpruu, ®pannuu (XoTsa U B OrpaHU-
YeHHOM 4HCie 00CTOATeNbCTB), Vipaauauu, Utamuu,
Jllokcembypre, Ha MaJsibTe, B MoHako, IloJblie,
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[Moptyranuu, Poccuiickoit Penepauuu, Mcnanuu,
[IBetinapuwm, Typuuu 1 Ha YKpauHe. B He MeHee ceMu
Jorosapusatouxca ['ocyzapcTBax aTo pelieHue Ipo-
Kypopa OOBIYHO 06KanyeTcss BBIMIECTOANIEMY OJIK-
HOCTHOMY JIWIIIy B OpPraHax rocylapcTBEHHOTO OOBUHE-
HUA IPU TOM, YTO OKOHYAaTeJbHOE PelleHNe MTOAJIeKUT
cyZiebHOM POBEpPKe. B YMCIIO 3TUX TOCYAaPCTB BXOAAT
Bosrapus, DcTonus, l'epmanus, JIuta, Pecrybimka
MosnzoBa, Pymeinua u Cnosakud. HakoHen, o kpaii-
Hell Mepe, B 12 JloroBapuBatomuxcsa I'ocyzapcTBax
OTCYTCTBYET BO3MOXKHOCTD Cy/ZIeOHOM IIPOBEPKU pele-
HYA HEe OCYLIEeCTBJIATh YTOJOBHOE IIpecjaelOBaHuUe,
XOTS B HEKOTOPHIX CJIy4asix pelleHHe MOXET OBITh
00’KaJIOBAHO BBINIECTOAMIEMY AOKHOCTHOMY JIKITY
B OpraHax rocyZiapcTBeHHoOro o6suHeHus. K rocy-
ZlapcTBaM, He JOIYCKaIOMIKUM OCyIleCTBIeHHe CcyZeb-
HOU IpPOBEPKU TAaKOTo pellleHUsdA, oTHOocATcA Kump,
Yerickas Pecryonuka, Ounnaaaus, [pysus, BeHrpus,
Wcnanpua, Jlateua, Makezonusa, YepHoropus, Cep-
6us1, Cnoenuusda u lllBerus.

182. B ABcTpasiuu penieHus 06 yroJoBHOM IIpe-
clleZIOBaHUU IPUHUMAIOTCA BegjoMcTBOM AupeKTO-
pa MyOJWYHBIX IIpecaeOBaHUM, KOTOPOE CIeAyeT
TpebOBaHUAM MOJTUTHUKU YTOJOBHOTO MpeciesoBa-
HuA ABcTpanuu. [lepBeifi KpUTEPUM AaHHOHU IMOJHU-
TUKW COCTOUT B COBTIOAEHUH TIPUHITUATIA 0CTATOY-
HOCTH /JOKa3aTeNbCTB, KOTOPBIM BHITIOMHAETCS, €CITU
CYIIEeCTBYIOT JOCTATOYHBIE ZOKA3aTeNbCTBA, YTOOHI
oTpaB/iaTh BO30OYK/AE€HNE WU MPOAOIKEHUE YTONIOB-
HOTO IIpecjieZloBaHusA. YTOJIOBHOeE IIpecieJoBaHue He
MOXXET OBITh BO30OY:K/IEHO WU MPOJOIKEHO, ECIU OT-
CYTCTBYIOT IOIIyCTUMBIE, CyLIleCTBEHHBIE U JOCTOBED-
HbIe ZI0Ka3aTebCTBA TOTO, UTO JiesTHIe, IPU3HAaBaeMoe
COTJIaCHO 3aKOHY TIPECTYIUIEHHEM, OBLIO COBEPIIEHO
IpeAnoIaraeMbIM IpecTynHUKOM. Hannuusa cepnes-
HBIX [IOKa3aTeIbCTB AJI BO30OyKeHNUs Jeia He[oCTa-
TOYHO, YTOOBI OTIPAB/IaTh YTOJIOBHOE Mpecej0BaHue.
Kak TONBKO yCTaHOBJIEHO, UTO CYLIECTBYIOT BECOMBIE
ZloKa3aTeJbCTBa [ BO30YXAeHUA /eia, HeoOX0oau-
MO PacCMOTPETH MEePCIEKTUBEI BEIHECEHUS OOBUHU-
TeJIbHOTO IIPUrOBOpa. YTOJIOBHOE IIpecie/loBaHNe He
JIOJDKHO TIPOZIOJDKATHCSA, €CIM OTCYTCTBYIOT pa3yMHbIe
MEPCIEKTUBEI JOOUTHCS BEIHECEHUS 0OBUHUTENBHOTO
MIPUTOBOPA.

183. B HoBoi1 3emaHauu reHepaJIbHBIN CONUCHU-
TOp u3Zan PyKoBoAAIIME MPUHIIAIL YTOJOBHOTO
npeciefoBaHUA, B KOTOPHIX IMUPOKO HCIIOIb30Ba-
HBI IPUHLIUIH TOJTUTUKU YTOJIOBHOTO IIpeciesoBa-
HuA ABcTpanuu, Kogekca KOposeBCKUX IIPOKYPOPOB
CPS u pyKoBOZsAlIYe MPUHIIUIE], pa3paboTaHHbIE
Cnyx 601 yrojJoBHOTO mHpeciegoBanusa CeBepHOU
VipiaHauy ¥ IUPEKTOPOM TyOJIMYHBIX TIpeciesoBa-
Huli B Pecriybiuke Vpnanzausa. JlaHHBIM KpUTEpUH
COCTOWT W3 BYX YacTel: 0Ka3aTeJbCTBEHHOTO KpU-
Tepusd U MPOBEPOYHOI0 TECTA C TOYKU 3PEHHUA HUHTe-
pecoB obmiecTBa. JlokazaTelbCTBEHHBIA KPUTEPU
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CUYUTAETCSA PeaTu30BAHHBIM, €CTH «I0Ka3aTeabCTBa,
KOTOpPBIE MOTYT OBbIT PE/ICTABIEHBI B CY/IE, TOCTATOY-
HBI, YTOOBI TApaHTUPOBATh Pa3yMHYIO TEPCIEKTUBY
BhIHECEHUS 0OBUHUTENHLHOTO TIPUTOBOPA».

184. B Kanaze ITocobue CnyXOBl YyrOJOBHOTO
npecyiefoBaHUA YCTaHABJAWBAET CTAHZAPT B OTHO-
IIEHWU pellleHui 06 YyroJoBHOM MpecielOBaHUU.
[TepBEIM ABSETCSA AOKA3aTENbCTBEHHBI KPUTEPHU,
TpeOYIOIINiA OT MPOKYpOpa 0ObEKTUBHO OIIEHUTh BCE
[I0Ka3aTeTbCTBA, KOTOPblE MOTYT OBITH NMpeZACTaBIIe-
HBI B cyeOHOM 3acelaHuH, B TOM YHCIE KaKue-Tub0
3aCayKUBAIONIUH 0BEPUS I0KA3aTENbCTBA B O3y
0OBHHIEMOTO, C LIEeTbIO ONPEENUTD, CYIIeCTBYeT U
pa3yMHas TepcreKTHBa BhIHECEHUA 0OBUHUTENbHO-
ro MpUroBopa. PazymMHas mepcrneKTHBa BbIHECEHUS
OOBHUHUTETHHOTO IIPUTOBOPA TPebyeT, YTOOHI CyIIle-
CTBOBAJIO HEYTO 6OJblllee, YEM MPOCTO CEPbE3HBIE
[l0Ka3aTebCTBA /I BO30OYKAEHU lea, OfHAKO OHa
He TpebyeT HaIUYUs BEPOSATHOCTU BhIHECEHUS OOBU-
HUTEJbHOTO MPUTOBOpa (TO eCTh TOTO, YTO, CKOpee
Bcero, OyzieT BEIHECEH OOBUHUTENbHBIH TPUTOBOD).

185. Hakonen, B CoeauHeHHbIX llITaTax AMepuku
CTaHZAPT 3aKII0YAETCS B YCTAHOBJIEHUU TOTO, CYILECT-
BYIOT JIU «IOCTAaTOYHBIE OCHOBaHUs», YTOOBI BO30OY-
JUTh YTOJIOBHOE JIENI0, YTO O3HAYAET HAJTUYKE Pa3yM-
HBIX ¥ 0ObEKTHUBHBIX OCHOBAHUH /JIs1 YOEKIEHHOCTH
B BUHOBHOCThH YeJIOBeKa.

I. IIPEATIOJIATAEMOE HAPYIIIEHUE
CTATBbY 2 KOHBEHIIMU

186. 3asgBuTebHUIIA XKaloBajJach Ha TO, YTO pelile-
HHUe He OCYIIEeCTBJATH YTOJOBHOE IIpecjefoBaHue
KaKUX-TUO0 JIUIL B CBA3U C TUOEJTHIO ee TBOIOPOJHOTO
Oparta OBbLIO BRIHECEHO B HApYIIIeHHE IIPOIECCYaTbHO-
r'o acimekTa ctatbu 2 KoHBeHIUH.

187. CtaTbsa 2 KoHBeHIIMU IJIaCUT:

«1. [IpaBO Ka)XZj0r0 IUIia Ha KU3Hb OXpaHAETCA 3aKO0-

HOM. HuUKTO He MoOXeT 6bITb YMBIIUIEHHO JIMIIEH

JKM3HU MHa4Ye KaK BO MCIOJTHEHHWE CMEPTHOTI'O IIpU-

TOBOpA, BBIHECEHHOI'O CyJOM 3a COBEPIIECHUE IIpe-

CTYIUIEHNS, B OTHOIIEHWK KOTOPOI'O 3aKOHOM IIpeAYy-

CMOTPEHO TaKO€ HaKa3aHHUeE.

2. Jlnmenve XU3HU He paccMaTpUBaeTcs KakK Hapy-
ImeHue HacTosmeld cTaTbu, Korja OHO fABJAETCA
pesyJIbTaToM abCcoTI0THO Heob6X0AMMOro IpuMeHe-
HUSA CYIBL:

a) [UIs 3aIUThI J060TO JUIA OT MIPOTUBOMPABHOTO
HACHJINA;

b) Ans ocylecTBIEHUS 3aKOHHOTO 3a/IepXKaHuA WK
TpeZoTBpalleHus mobera Juia, 3aKII0YeHHOTO MO/
CTPaXXy Ha 3aKOHHBIX OCHOBAHUSAX;

C) [UIS TIOIaBJIeHMUsI, B COOTBETCTBUU C 3aKOHOM, OYH-
Ta WIM MATEXa».

188. Biactu rocyzapcTBa-oTBeTYUKA OCIIOPUIU
ZIOBOZ, 3aABUTEJbHULIEI.

189. Eppomnetickuit Cys oTMedaeT, UYTO XKajo-
6a B TOI yacTu He ABJsSEeTCS IBHO HEOOOCHOBAH-
HOM 1O CMBICTY HMOAMYHKTA «a» MyHKTa 3 cTaThbu 35
KonBeHnun. OH Takxe OTMEYaeT, YTO OHA HE ABJIA-
eTcs HEeMpUeMJIEMOU 0 KaKUM-THO0 WHBIM OCHOBA-
HusAM. Ciie[0BaTeNbHO, OHA IOJDKHA OBITh OOBSBIEHA
IIpreMJIEMOH /Il PAaCCMOTPEHUA IO CYIIECTBY.

1. loBOABI CTOPOH

(a) BasasumenvHuya

190. 3agBuTenbHUIIA He JKaj0Bajdach HA TO, YTO ee
[BOIOPOZHBIN 6pat ObUI YOUT IIPeACTaBUTENAMU IOCY-
ZlapcTBa MpU 0O6CTOATETHCTBAX, KOTOPhIE HAPYIIIN
cTaThio 2 KOHBEHIIMU B €e MaTepUuaJbHO-IIPABOBOM
acrekKTe, ClIefoBaTENbHO, OHA He yTBepxXJana, 4YTo
€ro CMepTh B pe3yabTaTe CTPeIbObl OblIa He3aKOH-
HOU WIU 4TO NPOBeZeHNe U IIaHWpOBaHue ollepaluu
«TE3EM-2» Hapymanu cratbio 2 Konsenuu. Ckopee,
ee JKaso0Bl OTHOCWINCh UCKJIIOYUTENBHO K IIpollec-
CyaJbHOMY acleKTy cTaTbu 2 KOHBeHIUU U OBLIU
CBfI3aHBI UCKJIIOYUTEIBHO C TeM, YTO HU OJUH COTPYA-
HUK TIOJIUIMH He ObUT IIPUBJIEYEH K YTOJIOBHOW OTBET-
CTBeHHOCTH mocsie Tubenu YKana Illapns 1e MeHeseca.

191. bojiee KOHKPETHO OHA yTBEPXK/Zaja, 4To:

a) pacciezoBanue 1o ¢akTy rubenu ee JBOIOPOJ-
HOTO OpaTa He OTBevYaso CTaHAAPTY, YCTaHOBIEHHOMY
cTaThell 2 KOHBEHIIUM, TIOCKOJIBKY BJIACTH OBLTH JIUIIIE-
HBI BO3MOXXHOCTH PACCMOTPETh Pa3yMHOCTh YOeXK/IeH-
HOCTY COTPYAHUKOB noauuuu Yapau 2 u Yapau 12
B TOM, YTO HCIIOJIb30BaHUE CUJIBI OBLIO HEOOXOAUMO;

b) cucTema yrojoBHOrO npecyieZloBaHUsA B AHITIUU
U Yajibce He MO3BOJIAIA IPUBJIEYb K YTOJIOBHOU OTBET-
CTBEHHOCTH JIWII, OTBEYaBIIUX 3a IpUMeHeHUe OTHe-
CTPEJIBHOI'O OPY:KUA Ha MOpakeHue, U, KaK CJIe[iCTBHE,
Hapyluasa IpolueccyaitbHble Tpe6OBAHUA CTATHH 2
Kousennuu.

(i) PaccrnezoBaHue

192. Io ciioBaM 3asBUTENbHUIIE, KPUTEPUI HEOD-
XOZMMOM 0OOPOHBI COTJIACHO NTPAaBOBBIM BHYTPUTO-
CyZlapCTBEHHBIM HOpMaM OBLT HUXKE, YeM CTaH/ApPT,
TpebyeMblii cTaTbeil 2 KoHBeHIIMU. B COOTBETCTBUU
C TpaBOM AHIJIMU U Y3JIhCa COTPYAHUK MOJTUILINH,
HCIIOJIb30BaBUINH JIETAJIBHYIO CHJIY B COCTOSHUH
Heob6X0AUMOM 060pOHBHI, OyZET UMEeTh 0BOJ B CBOIO
3alIUTy, €CIX OH UCKPeHHe, XOTA U OIKUO0YHO ObLI
yOexxzleH B TOM, YTO eMy I'PO3UJIa HelmoCpeACTBEH-
Has OMAacHOCTb, Jla’ke, KaK OHA YTBepKJana, ecau
aTo ybexzAeHre OGBUIO MOTHOCTHI0 HEOOOCHOBAHHBIM.
OfzHako KpuTepuil, npuMeHsaeMbli EBponelickum
Cyzom, TpebyeT, YTOOBI UCKPEHHSA YOEXKAEHHOCTh
MIOAJEePKUBANACH OBl «JOCTATOYHBIMU OCHOBAHUSIMU».
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CrefoBaTenbHO, ecIy OHA OblIa OMKUOGOYHOMN, TO IpU-
MeHEHHUE CHJIBI MOXET OBITh OMpaBAaHO, TOJBKO €CIU
y 4esioBeKa OBUIM JOCTAaTOYHBIE OCHOBAHUS II0JIaraTh,
YTO OHO OBUTO HEOOXOAUMO BBU/Y TOTO, UYTO OH BU7E
Y 3HaJI Ha TOT MOMEHT.

193. 3agBuTenbHULIA YTBEPXKaja, YTO CJIe/[CTBEH-
HbIE OpraHbl MIPUMEHSLTN 60Jiee HU3KUM CTaHAAPT, YeM
Tpebyercsa EBponelickum CyzZoM, ¥ OHH OBUIH JIHIIE-
HBl BO3MOXXHOCTU PacCMOTPEeTh, ABJIANIOCH UIU HET
NpUMeHeHUe CWIbl COTPYAHUKAMU noauiuu Yapau 2
u Yapsu 12 onpaBgaHHBIM B 00CTOSTENbCTBAX UHIIM-
ZJleHTa 1o cMbicay ctaTbu 2 KonBeHnnuu. [Ipyrumu
CJIOBaMU, CTelleHb BO3MOXKHOCTH BjacTell U3YYUTh
JlefiCTBUA IIpe/iCTaBUTeIel ToCyAapCTBEHHBIX OpraHOB
B X0/Ie TIIATENbHOW MPOBEPKU ObLIA YMaseHa C TeM
MOCJIeACTBUEM, YTO paccjieZoBaHUe He cMOIJIo obe-
CIeYUTh OTBETCTBEHHOCTh IIOCPECTBOM YT'OJIOBHOTO
IpecjeZloBaHuA 3a HapylleHue craTby 2 KoHBeHIuu
(cMm., HanpuMmep, [TocTanosnenue Esponetickoro Cyza
no geny «Bacunp Camos [lerpos npotus bonarapun»
(Vasil Sashov Petrov v. Bulgaria) ot 10 utonsa 2010 r.,
skanoba N2 63106/00, § 52).

194. B KOHKPETHHIX 00CTOATENbCTBAX HACTOALIE-
r'o /leJla 3aABUTENBbHULIA YTBEPXK/aja, YTO BIACTU He
YWIN Pa3yMHOCTh OIIMO0YHOTO MHEHUS COTPYAHUKOB
nonvumu Yapnu 2 v Yapau 12 o Tom, 4to Ae MeHesec
TpeJCTaBaAT cob0M YyTpo3y U YTO OT BIacTel He Tpe-
60BayIOCh aHAIU3UPOBATh, BHITIOIHWIIN JIU 3TH COTPYA-
HUKU TIIATENbHYIO OIleHKY OKPY)Kamoumux GpaKkTopos
U OLIeHKY YT'pO3bl, UCXOJAIIEeN OT MPUCYTCTBUA Je
MeHeseca B oeszie MeTpo.

(ii) PemeHusA 06 yroJOBHOM
nmpeciefoBaHUU

195. XoT4 3adBUTENbHULIA HE YTBEPKaja, 4YTO He
BCerZa B ciIy4dae CMepTU YejoBeKa OT PYK Ipe/icTaBU-
TeJIsl TOCyAapCcTBa AOJMKHO OCYIIEeCTBIATHCA YTOJOB-
HOe IIpecjieloBaHMe, OHA yKasaja, YTOo JOJIKHO IIpo-
BOAUTBHCS YIOJIOBHOE IpecjefloBaHUe TOT/a, KOTr/a
MMeETCS ZI0OCTaTOYHO J0KA3aTeNbCTB JAJIA ero 060CHO-
BaHuaA. OHa cyMTaja, YTO OBUIO JOCTATOYHO JOKAa3a-
TEeJIbCTB, YTOOBI OIIPAaBJATh YTOJIOBHOE MIpecieJOBaHue
psfa COTPYAHUKOB MOMULINY, TPUHUMABIINX yYacThe
B oIlepanuu «TE3EI-2», HO HEZOCTATKHU B CHCTEMe
YTOJIOBHOTO TIpecjelOBaHUA B AHIVIMU U Y3JbCe He
Zlayiv TIPUBJIEYb K CyAy JIUI], OTBETCTBEHHBIX 3a TUOETh
ee IBOIOPOJHOro Opara.

196. 3asgBuTenbHUIIA He YKa3blBaja, 4ToO MIPOKYpPO-
PHI B AHIVIVIM U Y3JIbce He ObLTH B JOCTATOYHOM CTere-
HHU He3aBUCUMBIMU [JIs Ilejieli cTraThy 2 KOHBEeHITNH.
OgHaxko cceinasch Ha I[loctanoBnenue EBponelickoro
Cyza mo geny «MakcuMOB NpPOTUB Poccuiickoi
depepanuu» (Maksimov v. Russia) ot 18 mapra
2010 r., xamoba N2 43233 /02!, oHa moaBepIyia KpUTH-
Ke TOT (aKT, YTO IIPOKYPOP OOBIYHO IIPUHUMAET pelle-

! Cwm.: Broyutetens EBporetickoro Cyza mmo mpasam yesoBeka. 2010.
Ne 8 (npumeu. pedakmopa).
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HUA, He 3ac/yllaB yCTHBIe IToKa3aHuda. OHa yTBepxKza-
JIa, 9TO B JejiaX, MOJ0OHbBIX HACTOSIIEMY, KOIa YecT-
HOCTb U JJOCTOBEPHOCTb MMEIOT pellaroliiee 3HaueHue,
BaXKHO, YTOOBI TIPOKYPOP UMeJT BO3SMOXKHOCTD OIeHUTh
MaHepy IOBeJeHUs CBUAeTeNel, AAIIUX YCTHHIE
MoKa3aHus.

197. 3agBuTenbHHUIlA cOTJlacKUIach C TEM, YTO TO-
CyZAapCTBa UMEKT IpaBo ob6paiaThcsa K IOPOTOBO-
My Zl0Ka3aTeJbCTBEHHOMY KPUTEPUIO A IPUHATUA
pelieHus 06 OCYIIeCTBJEHUH YTOJOBHOTO Ipecie-
JOBaHWsA, HO YTBepX/ajia, YTO MOPOT TPeOOBaHUA
K ZIOKa3aTeNbCTBaM B AHIVIMU U Y3JIbCe OBbLI CAUIIKOM
BBICOK. OHAa coIyIaciiiach C TEM, YTO KPUTEPUM «peab-
Has TIepCIeKTUBa BhIHECEHUS 0OBUHUTEIBHOTO TIPH-
roBOopa» MCIOJb3yeTcA B piAfle APYTUX rOCYAapCTB,
0COOEHHO B T€X, B KOTOPHIX ZIEHCTBYeT 0bIIee Mpaso,
HO yTBep:KJaja, YTO B AHIVINU U Yajbce JaHHBIN KpU-
TEepUM TOJKOBAJICA B TOM CMBIC/IE, YTO OOBUHUTENb-
HBIY TIPUTOBOP AOKEH OBITH BBIHECEH CKOpee 7a,
YeM HeT, TO €CTb LIAaHChl Ha OOBUHUTENbHBIN PUTO-
BOp ZIOJDKHBI ObITH 60siee 50%. OHa HacTauBasa, 4YTo
COOTBETCTBYIOINUI MOPOT JOKEH OBITh TEM K€, YTO
U TIOPOT, KOTOPBIM PYKOBOJCTBYETCA CYAbA CyZAa mep-
BOU MHCTAHIIUM IIPU BBIHECEHUU PellleHUsA O PaccMo-
TPEHUH Jiejia CYyZOM MPUCTKHBIX (IPOBEPOYHBIN TECT
B COOTBeTCTBMU ¢ [TocTaHOBIeHHEM AI/UIAIMOHHOIO
cyza AHruu U Yanbca 1o Jeny «Koponea npoTtus
I'anbpeiiTa»): a MUMEHHO, YTO CYIIIECTBYIOT «HEKOTOPHIE
JoKa3aTelbCTBa», Aa)Ke eCIM OHU «He3HAUYNTETbHOTO
XapakTepa», Ha OCHOBaHUH KOTOPBIX MMPUCAKHBIE MOT'-
JIY HaZIJIeXKaluM 00pa3oM MPUATH K BEIBOZY, YTO IO/-
CyZUMBIA BUHOBEH.

198. Xota 3agBuUTENBPHUALIA IPU3HAJA, YTO paccMa-
TPUBAEMBbIM KpUTEPUM ObLUT TEM K€ CaMbIM, YTO TIPH-
MeHSEeTCS KOPOHEPOM IIPU PellleHNH, KAKOH BEPAUKT
C KpaTKoH GpopMoii onrcaHus COOBITHA OCTABUTh MIPU-
CSDKHBIM, OHA yTBepkAana, uTo CPS 6bu1a MOJTHOCTBIO
He3aBHCHMa OT KOpOHepa U He ObLIa CBs3aHa ero
pemenueM. CiefoBaTeJIbHO, HEIb3d TOBOPUTH, YTO
MIPOKYPOp, MPUMEHSASA aHAJOTUYHBIN KPUTEPUU, TTPU-
1res1 ObI K TAKOMY 2Ke BBIBOZY. B JII060M ciydae 3asBU-
TeJbHUITA 0OpaTuUIach 3a paspelieHreM B cyeOGHOM
MOPSZIKE TIPOBEPUTDH 3aKOHHOCTb M 000CHOBAHHOCTD
pellleHUs KOPOHeEpa, HO KO BpeMeHU, Korja aJMu-
HUCTPAaTUBHBIHM CyZ pacCMOTPEJ €€ XKajlo0by, MPUCTK-
HbIE y2Ke OBUIM TPOMHCTPYKTHPOBAHHI.

199. C yueToM abCOMIOTHOTO XapaKTepa CTaTbU 2
KoHBeHIIMH 3asBUTENIbHUIIA OTKJIOHWIA 000 Z0BOJ
0 TOM, 4YTO CYLIECTBYeT YyCMOTpEHUE B Olpejee-
HUU IOPOTOBOTrO J0Ka3aTeJbCTBEHHOI'O KPUTEPUS.
OzHako jgaxke ecqv OB OHO MMEJIO MECTO, OHa CYHU-
Taja, 4To JeMCTBYIONUI Mopor TpeboBaHUA K JoKa-
3aTeJbCTBaM, KOTOPBIN OBLT CYL[eCTBEHHO BEHIIIE,
yeM IPOBEPOUHEIH TecT 1o Aeny «KoposieBa mpoTun
TanbpeliTa», CAUIIKOM BBICOK W, CI€I0BATENbHO,
HeCcoOBMeCTHM coO cTraTbeil 2 KouBeHnuu. B yacTHO-
CTH, OHa yTBep)KJaja, YTO ObUT YCTaHOBJIEH CIUIIKOM
BBICOKHI ITOpOr TpebOBaHU K JI0Ka3aTeJbCTBaM /I
moJziep KaHus oBepusi 00IIecTBa, obecreyeHUs Bep-
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XOBEHCTBA [IpaBa U NpeJoTBpallleHN BO3HUKHOBeE-
HUS TEPIIMMOCTH K HENTPABOMEPHBIM IeCTBUAM WIH
CroBOpa B UX coBeplieHUu. bosee TOro, Tak Kak mpo-
KypOp MOT He JIOMyCTUTD /IeNIo 10 cyAe6Horo pa3bu-
paTenbCTBa B TEX CIydasax, KOTZa UMEIOTCA A0CTaTod-
HBIE JOKa3aTeNbCTBA, YTOOBI MPUCSKHBIE HAZJIEXKa-
muM 006pa3oM OCyJWIN BUHOBHOTO, €CTh IAaHC, YTO
OIIaCHBIE /I XKU3HU MIPECTYIIEHUA MOI'YT OCTaThCs
6e3HaKa3aHHBIM.

200. bonee KOHKPETHO 3adBUTEIbHUIIA HACTAaUBa-
Jla, 9YTO MMeJach CylleCTBeHHasa BEpOATHOCTh TOTO,
YTO OMACHBIE VIS KU3HU IPeCTyIUIeHU GaKTUIECKU
ocTarTcsa Oe3HaKa3aHHBIMU B HACTOSIIEM JieJie, T10-
CKOJIBKY, Oy/Ib TIOPOTOBBIH /I0KAa3aTeTbCTBEHHBIN KPU-
TEPUI HUXKE, UMENIOCh OBl I0OCTATOYHO /IOKA3aTENbCTB
ZJ1 YTOJIOBHOTO IIpecjielOBaHUA pALa COTPYLHUKOB
MIOJIMLIAY, B TOM YKCJIe COTPYAHUKOB onunuy Yapam 2
u Yapau 12 3a yMbllIUIEHHOe YOUHACTBO, a KOMMaH-
ZepoB Makgayasna u Jluk, coTpyaHUKOB TposHa 84,
Tposana 80, rmaBHOrO MHCIEKTOPA MO pO3bICKy C.
u «JIxKeriMca» 3a YOUHCTBO MO TPyb60il HEOCTOPOKHO-
ctu. ToT $aKT, YTO MPUCTKHBIE KOPOHEPCKOTO ZI03HA-
HU, 3aC/IylIaB YCTHBIE TIOKa3aHUsA, BBIHECIU BEPAUKT,
OCTaBJIAIONINI BOMPOC 0 MPUUYMHAX CMEPTU OTKPHI-
THIM, YKa3blBaeT Ha TO, YTO OHU He YAOCTOBEPUIUCH
B TOM, YTO Ha MOMEHT CTPENbOBI COTPYAHUKH MOJIH-
1uu Yapsiu 2 v Yapau 12 6suM UCKpeHHE YOeXKIEHbI,
gTO0 e MeHe3ec mpeZcTaBsI co60i HelocpeCTBEH-
HYIO CMepTeJIbHYIO OIIaCHOCTb.

201. Ccputasch Ha [locTaHoBieHue EBpornelickoro
Cyza no geny «EHykuzse u [MpreiuaHu NpOTUB
I'pysun» (Enukidze and Girgvliani v. Georgia) ot
26 ampess 2011 r., sxkano6a N2 25091/07, § 274, 3as-
BUTEJNbHUIIA YKa3aJa, YTO HeOOX0AUMOCTh obecmeyde-
HUSA JoBepus 00IecTBa MyTeM obecredeHus rapaH-
THU TOAKOHTPOJIBHOCTU MMesia 0c000€e 3HaYeHHE
B TeX CIy4asx, KOrjia peyb UJeT O CTpeibbe TouIei-
CKUX Ha TOpaXKeHUWe, U 3TO JIOBepHe OyZeT MoAopBa-
HO HellpUBJIeueHNEeM K YTOJIOBHOM OTBETCTBEHHOCTH
ZIOJDKHOCTHBIX JTUII, KOTOPbIE OOBUHAIOTCS B HapyIile-
Huu ctatbu 2 Kouseniuu. CiaezoBaTeabHO, OBLIO OB
ZIOIIyCTUMO MMeTh 60Jiee HU3KUI TOPOT OIEeHKH JJ0Ka-
3aTeNbCTB AJA OCYL[EeCTBIEHUA YTOJIOBHOIO IIpecie-
ZI0OBAHUA 32 cepbe3Hble HapylleHUs KOHBEHI[MOHHBIX
IIpaB [peJcTaBUTEeIAMU roCcyapcTBa, YeM 3a Apyrue
[IPECTYIUICHUS.

202. 3agBUTeNbHULIA TAKXKE YTBEPKAana, YTO CTe-
[IeHb TUIATEeJbHOCTU IIPOBEPKU, KOTOPYIO CYZABI CTpa-
HBI IPUMEHSAIOT K pellleHUI0 He OCYIIeCTBIATh yIo-
JIOBHOe IIpecjieZIoBaHue, HeCOBMECTHMa CO CTaTbel 2
KonBeHIIMU. DTO TaK, MOCKOJIbKY, COIIACHO MHEHUIO
CcyZbu, usnoxeHHoMy B [locTaHoBnenuu OTgeneHns
KoposeBckoi ckaMby BBICOKOTO cy1a AHIVIVIM M1 YaJIbca
aeny «KopoJjieBa MPOTUB AMPEKTOPA ITyOJUIHBIX MTpe-
cleloBaHUM, N0 3aABJIeHUI0 MaHHUHTa», Jaxe eclIn
CyZ, pacCMaTpUBAIOIINK TpebOBaHUeE O MPOBEJEHUHN
CyZie6HOM TPOBEPKU, /IENIAE€T BBHIBOJ, UTO YTOJIOBHOE
npecie/joBaHre MMeJo MIaHCHhl Ha ycleX, OH JHUIIb
peKOMeHAyeT NpoBeJeHue YTrOJIOBHOTO IpecyiefoBa-

HUs, ecTu ObUIA AOMyIleHa omubKa B paBe. J[aHHBIN
TIOAXO0/ MTPOTUBOPEUUT cTaThe 2 KoHBeHIuu.

203. B xauecTBe ajJbTepHATUBBI 3aABUTEIbHULIA
yTBep:KZaja, 4To, lake ecu B HacTOosALIeM Jieje He
TpebOBaIOCh YTOJOBHOE MpecIef0BaHre OTAENbHBIX
JIUII, yTOJIOBHOE IIpecie/oBaHue BegoMmcTBa KoMuc-
capa CTOJUYHOMN TMOJUIUK He COCTaBUJIO aZieKBaT-
HOTO NMpU3HaHUA OTBETCTBEHHOCTU TOCyZapCTBa,
TaK Kak IIpecTyIUleHue, IpeJyCMOTpeHHOe 3aKOHOM
1974 rozga, uMeio MeCTO, eC/Iu CyLeCTBOBaIa BepOAaT-
HOCTb YTPO3Bl, a HE peasbHOM OMacHOCTH, TO eCTh, I0-
CKOJIbKY JOKa3bIBaHUe (paKTHYECKOro BpeZia He ObLIO
HeOOXOAUMBIM /11 YCTAHOBJIEHUS MIPECTYIVIEHUS, CYAY
He Ha/Io OBUIO OTIPEe/IENIATD, IPUYUHIIO JIU KaKOe-Tn00
HapylleHue CIyXKeOHBIX 005I3aHHOCTEH CMepTh e
MeHeseca. CiiefoBaTeslbHO, HECMOTPS Ha cepbe3HbIe
KpUTHYECKHe 3aMevyaHnus, cenannele B Jokuazae IPCC
U BEPAUKTE MPUCHKHBIX KOPOHEPCKOTO I03HAHUA, HU
OZIVH 4YeJIOBEK /I OpTaHU3aIus He ObLIY IPUBIeUYeHbI
K OTBETCTBEHHOCTH 3a rubesib zie MeHeseca.

204. XoTa 3adBUTeJbHULIA NIPHU3HAJMA, YTO OHA
MorJia 6bI BO36YAUTD JIeI0 B MOPA/IKE YaCTHOTO 0OBU-
HEeHMs, OHa HacTauBasa, 4To 3TO He IIOMOIJIO Ol ee
KamobaM, MOCKONbKY M3 Tpele/leHTHOW MPaKTUKU
EBpomeiickoro Cyza sCHO CeJ0Bajo, YTO UMEHHO
roCyZapCcTBO HECET OTBETCTBEHHOCTD 3a COOMI0ZIeHTE
TpeboBaHU cTaThut 2 KOHBEHIMH

205. 3agBuTenbHULIA Jajiee yKa3azia, 4To JUCLU-
ITMHApHOE TIPOU3BOZCTBO CaMO IO cebe He MOXKeT
YAOBJIETBOPATb TpebOBaHUAM cTaThbu 2 KOHBEHIHH,
IIOCKOJIBKY OHO IO CYTH fIBJIAETCA aJMUHUCTPATUB-
HBIM IIPOM3BOJCTBOM, HallpaBjJeHHBIM Ha pellleHUe
Bompoca o 6yaylieM TpyAOycTpoiicTBe. B Tex ciy-
yaAx, KoTrja peyb UZeT O Cepbe3HBIX HapyIIeHUAX
Koupeniuu, 3¢peKTUBHAA 3alUTa JOKHA MIPE0-
CTaBJATHCA B paMKaXxX YroJIOBHOTO NPaBa, MOCKOJIbKY
B KOHTEKCTe YTOJIOBHOI'O 3aKOHA KapaTejbHble CaHK-
1M U cAepxkuBaroinue GpakTopel adPeKTUBHEE, YeM
NIpYU AVCIUIUVIMHAPDHOM IIPOM3BO/ACTBe. B TakoM fere,
KaK HacToslllee, AUCIUIUIMHAPDHOE IPOU3BOACTBO
He MOJKET CIIOCOOCTBOBAThH BBIIIOJHEHHUIO MPOIEC-
CyaJbHOTO 06s3aTeNbCTBa roCcyZlapcTBa IO CTaThe 2
KOoHBEeHIINH, TaK Kak OyZeT UMeTh MeCTO sIBHAS JUC-
MIPONOPLMA MEXAY TAXKEeCThbIO IeIHUA U HaKa3aHUeM
3a Hero.

206. Bosee feTanbHO 3aABUTENbHUIIA YTBEPXKAA-
Jia, 4TO MoJrlleiickoe AUCIUILUIMHAPHOE IIPOU3BOJCTBO
B CoegnHeHHOM KopoJieBCTBe 4aCcTO HEZO0CTaTOYHO
CaMOCTOSATETHHO, YTOOHI YIOBJIETBOPATh TPEOOBAHUAM
NIPOLIECCYaJbHOI'O acleKTa craTbu 2 KonBeHuuu, 1mo-
CKOJIBKY OOBIYHO PYKOBOJUTENb COTPYAHUKA TOTUITNHI
BBINIOJIHAET BCE OCHOBHBIE MEpPHI B PacC/Ie[lOBaHUU 110
AUCLIMUIUTMHAPHOMY ZleNly, ¥ WieHbl JUCIUILTMHAPHOT0
opraHa, KOTOPHBIH TPOBOAUI Pa3bUPaTETbCTBO, TAKKE
MOTYT OBITH U3 TOH JKe opraHu3aiuu. [[pou3BOACTBO
10 AUCHUIUIMHAPHOMY ZIeJTy He IPOBOJUTCS ITy6 -
HO, a Ha MOMeHT rubenu fe MeHe3eca COTPYAHUKU
MOJIUIIUM MOTJIM M36eKaTh AUCHUILTMHAPHOTO IIPO-
1iecca, IoZaB B OTCTaBKY.
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(b) Zlogodst enacmeii CoedunerHoz0 Koponiegcmea
(i) PacciezoBaHue

207. Biactu rocyzapcrBa-oTBETYMKA YTBEPXKAAY,
9YTO GOPMYIUPOBKA IIPABOBOX HOPMBI 0 HEOOXOAUMOH
obopoHe B AHIVIMU U Ya/IbCe yCTaHaBIMBAET HaJle-
KAl 6ajaHc MeXIy TIpaBoOM Ha IPUMEHEHUE CHJIbI
JJIs TIpeAIOTBPAIleHUSA JIETAIBHBIX TTOCATATENbCTB HA
rpaxkzaH u obecrieueHueM TOTO, YTOOBI OBUIH 3alllK-
IIEHHI JII0ObIE JTUIla, KOTOPbIE MOTYT MOJABEPraThCs
peabHOM U HeloCpe/ZICTBEHHOM OMacHOCTHU /IJIs K13~
HU M3-32 KaKUX-TU00 eHCTBUM MOMULIUU. [Ipyu 3TOM
OHU TIPU3HAJIH, YTO CYZAaM, OJb3YIOMINMCS BBITOA0H
OTCTpaHEHHOM OIIeHKH, He CJIefyeT IOJMEHITh co0-
CTBEHHBIM MHEHUEM MHEHUE COTPYAHUWKA MOJUIINH,
006513aHHOTO /IEWCTBOBATD B pasrap CUTYalllH.

208. Bosee feTanbHO BJIaCTU I'OCYAapCTBa-OTBET-
YHKa YTBEPKAAIU, 9TO KpUTEpUH «abcosoTHasA Heob-
XOJMOCTb» B ITyHKTe 2 cTaThu 2 KOHBEHIIMU JOIKEeH
OIIEHUBAThCS C TOYKY 3peHUs YeloBeKa, npuberaro-
L[ero K JeTaJIbHOM CUje B COCTOAHUY HeoOXOAUMOM
060pOHEI 6€3 KaKuX-11b0 TpeboBaHUM pa3yMHOCTH
CO CCBUIKOHM Ha OOBbEKTHBHO YCTAaHOBJEHHbIE Qak-
Th. CIeZloBaTENbHO, Y€JOBEK [I0/KeH OBITh IPUBJIE-
YeH K YTOJIOBHOM OTBETCTBEHHOCTH 3a IIPUYMHEHUE
CMEepPTH TOJBKO B TEX CIy4asx, KOI/[a OH OCO3HAerT,
YTO B MMEIOIIMUXCSI OOCTOATENbCTBAX €0 JeHCTBUSA
He OBLIM COBEPIIEHHO HEOOXOAUMBIMU. DTa MO3U-
uusa 6blIa MoAZep:KaHa MpeleleHTHON IPaKTUKOH
EBporneiickoro Cyza, COmIaCHO KOTOPOU MpUMeHeHHe
CUJIBI MOKET ObITH OTpaBZlaHO B TEX CAydasX, KOr-
[la OHO OCHOBBIBAeTCA Ha MUCKPEHHEM yOeXAeHWH,
BOCIIPUHUMAEMBIX JOCTATOYHO A€HCTBUTEIbHBIMU
Ha MOMEHT MHITU/JeHTa (CM. yIIOMUHABIIEECs BBIIIE
[TocranoBnenue EBponetickoro Cyza no ey «MakkaH
u aApyrue npoTtuB CoepaumHeHHOTo KOoposeBcTBa»,
§ 200, ITocTranoBnenue EBpometlickoro Cyza mo
Aeny «AHApoHUKY U KoHcTaHTUHY npoTuB Kumpa»
(Andronicou and Constantinou v. Cyprus) oT 9 oKTs-
6ps 1997 1., § 192, Reports of Judgments and Decisions
1997-VI, u [loctanoBieHue boabmoi ITaxaTs
EBpomnetickoro Cyza mo geny «/xynuanu u ['aaxuo
nporuB Utanuu» (Giuliani and Gaggio v. Italy), *xaio-
6a N2 23458/02, § 178, ECHR 2011-II (u3B1euyeHus)).
VickpeHHee ybexxZeHUe He ClelyeT AOKa3bIBaTh pa-
3YMHOM €O CCHUIKOW Ha 00BEKTUBHO yCTaHOBJEH-
Hble GaKTHI, XOTA 0OBbEKTUBHAS YOEIKIEHHOCTD, TEM
He MeHee, OyZleT UMeTb 3HaYEHUE TIPY OTIpe/ieIeHIHN
TOTO, IPUZEPKUBAJIUCH JIU €€ UCKPeHHe. JIIoqu MOTyT
OBITb UCKpPeHHE yOeXXJeHbl B 4eM-IN00 TI0 0CTaTOY-
HBIM OCHOBAHWUSAM, JJaKe eCJu 0O0beKTUBHO JPYToi
YeIoBEK MOT OBl CUYMTATh, YTO ITO yOeXxIeHre uppa-
IIHOHAJBbHO WJIN OOBICHAETCA HEBEPHBIM MTOCHIOM
YTV HETIPAaBWIBHBIM BOCIIPUATHEM.

209. HakoHe1, BJacTU rocyZapcTBa-oTBETUMKA
yTBEPXKZAAJNU, YTO TpeJjaraeMble 3asIBUTENIbHUIIEH
W3MEeHEHUA B 3aKOHE MOTYT UMETh ZlaJieKO UAYIIIeE
U1 HeraTUBHBIE MOCJAEACTBUA. B 4aCTHOCTH, €CIU
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COTPYZHUKAM TIOJUIUU I'PO3UT YTOJOBHOE Ipecie-
JOoBaHUe, JaXKe KOTJa MpUMeHeHHe UMU CHIbI OBLIO
3aKOHHBIM U OCHOBAHHBIM Ha MX YECTHOU yOex-
ZIEHHOCTY Ha MOMEHT pacCMaTPUBAEMBIX COOBITHH,
MOXXET BO3HUKHYTH CAEPKUBAIOIINM 3PPEKT B OTHO-
IIEHUUW TOTOBHOCTHU COTPYAHUKOB K BBHITTOJTHEHUIO
BaXKHEHUIINX 00s13aHHOCTEH B TeX Clydasx, KOrga oT
HHMX MOXET IoTpeboBaThCA ZeHCTBOBATh B OIACHOM
CUTyalWH C IeJbI0 IPeJOTBPATUTH OTACHOCTD JJIs
skusHU. CieZloBaTeNbHO, 3TO MOXKET OKa3aTh OO0JIbIIOE
OTpHUIAaTENbHOE BIUSIHYE Ha UX CIIOCOOHOCTH /I€HCTBO-
BaTh B 3aI[UTy COOCTBEHHOM KU3HM U KU3HU APYTHUX
JIIOZIEH.

(ii) PemeHusa 06 yroJOBHOM
nmpecjae0BaHUA

210. Biactu rocyzapcTBa-oTBETUMKA YTBEpXK/a-
JIN, YTO, TIOCKOJIbKY 0053aTeIbCTBO TIPOBOAUTH pac-
c/eZloBaHUE ABIAETCA 00513aTeNbCTBOM UCIOIb30Ba-
HUS CPEJCTB, a He JOCTH)KEHUA pe3y/bTaTa, CTaThs 2
KonuBeH1uu TpebyeT MpoBeZieHUs YTOJIOBHOTO Mpe-
c/leZlIoBaHUA TOJNBKO B TeX CIy4dadx, KOTZa OHO OIIpaB-
ZlaHo pe3yJbTaTaMu pacciefoBaHusa. Takum ob6pasom,
3bbEeKTUBHOCTD pacc/ieZloBaHUs He MOXKET OBITh OIle-
HeHa TOJIBKO CCBUIKOM Ha TO, YTO 3TO CBEJOCH K yTO-
JIOBHOMY WJIH AUCHUIIMHAPHOMY MPOU3BOJACTBY
B OTHOIIEHUHM OTpeAeNeHHBIX aull. dddeKTUBHOE
pacciesoBaHue, OCYIIECTBASEMOE B paMKax yro-
JIOBHO-TIpOIleCcCyaJbHOTO 3aKOHA, MOXKeT MPUBECTH
K BBIBOJY, UYTO TaKOe IIPOM3BO/ICTBO He OyzeT 060CHO-
BaHHBIM.

211. CnemoBaTenbHO, TOT GaKT, YTO HU OJUH CO-
TPYAHUK TOJUINHU He ObUI MPUBJIEYEH K YTOJOBHOH
OTBETCTBEHHOCTH, He ABJIAETCA KOHKPETHBIM OCHOBA-
HUEM JJIS ’KaJ00Bl, U KJII0YEBOM BOIIPOC 3aKTI0YAICT
B TOM, TOUYeMy He ObLIO BO30YK/IEHO YTOJIOBHBIX JIeN
B OTHOIIEHUU OTZAENbHBIX Jull. B HacTodmeM fesne
IPUYINHOM Kano6kl OBUIO TO, YTO HU OAVH U3 He3a-
BHICUMBIX OPTaHOB, KOTOPHIN IIPOBEPSI /IeJI0, HE TIPU-
I1es1 K BBIBOJY, UTO CYIIEeCTBYIOT OCTaTOYHBIE JOKa3a-
TeJbCTBA, YTOOBI OTIPABAATh YTOJOBHOE TpeciesoBa-
HHE 10 OOBUHEHUIO B YMBINUIEHHOM yYOUICTBE WU
HEeTPeAYMBIIIJIEHHOM YOUNCTBE. BB MPUHSATH BCE
HeOOXOZIMMBIE MEPHI /IJIST BBITOJHEHUSA TOCYAAPCTBOM
CBOeH 00g3aHHOCTHU COIIACHO cTaTbe 2 KoHBeHIUH,
U B 3TOM CiIydae B 3az:auy EBporefickoro Cyza He BXO-
[UT MOJMeHa CBOUM COOCTBEHHBIM MHEHHEM OlleH-
KU, TIPOU3BEAEHHOMN BJIACTIMU U CYJaMU CTPaHbI (CM.
[TocTranosnenue EBponelickoro Cyza no zgeny «Kiaac
npotus l'epmanuu» (Klaas v. Germany) oT 22 ceHTs-
6ps 1993 1., § 29, Series A, N2 269).

212. B OTHOLIEHUU NPAKTUKU BBIHECEHUA pelle-
HUA 00 YroJIOBHOM MpecjJeJOBaHUU B AHIIIUU
1 YasibCe BJIACTU TOCYZapCTBa-OTBETYMKA YKa3alu,
yTo CPS ABNAeTcA He3aBUCHMBIM OPraHOM YTOJIOBHO-
ro o6BUHeHUA. XOTA B HEKOTOPHIX MMPAaBOBHIX CHCTeE-
Max 3Ta QpYHKIUs BHIIIOJHIAETCSA CyAeOHbBIMU paboT-
HUKaMHu, nogobHasA cucreMa He ObLIa MPEAYCMOT-
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peHa Konsennueil. HanpoTus, corsmacHo craTbe 2
KoHBeHIIUU TpebyeTcsa, YTOOH MOAOOHBIE pelleHUs
IPUHUMAJINCh CYyZAMH CaMOCTOSATENBHO HA OCHOBE
TIIATETHLHOTO aHANN3a JoKa3areabcTB. Kpome Toro,
3asBUTEIbHUIIA ObLIA HEMpaBa, YTBepPkKAas, 4TO
pemenrie CPS 6bUTO IPUHATO 6€3 3aC/TyITUBAHUSA CBU-
aetenei. [Ipunumasn pemeHue, CPS umena To mpe-
HMMYyIIEeCTBO, YTO B ee pacopsDKEHUH ObLTH BCe Mare-
puaisl, cobpanusie IPCC B X0Z1e CBOETO paccieqoBa-
HUA, B TOM YHCJIe IOKa3aHUsA CBU/eTeNel, U OHa IIpo-
BeJia IPOBEPKY CBOETO PeleHUs IT0CIie KOPOHEPCKOTO
[IO3HAHWUS, B XOZle KOTOPOU BCe KJII0UeBbIe CBU/ETENU
Jlany yCTHBIe IT0OKa3aHUs.

213. Biactu rocysapcrBo-oTBETUYMUKA Jajlee yT-
BepX/AaJH, YTO ZeUCTBYIOIMMI MOPOTOBLIN Z0Ka3a-
TeJbCTBEHHBIM KpUTEepUd He TpebyeT, 4TOOHI MPo-
KypOpHI OBUTH yOeX/eHbl B TOM, UYTO MepPCIeKTUBA
BBIHECEHHS OOBUHUTEBHOTO MPUTOBOPA COCTABJISET
50% wnu 6onee. V13 [TosicHUTEIbHOTO MEMOpaHAyMa,
W3 aHHOTO JJi IPOKYypopoB B 1994 roay, oueBUAHO,
YTO, XOTSI €CTh OCHOBAHUS TOBOPUTH O BEIHECEHUU
0OBUHUTENIHHOTO TIPUTOBOPA, €CTTU 3TO MPOU30HAET
«CKOpee /la, YeM HeT», TO IIPOKYPOPHI JOIKHBI «IIPO-
THUBOCTOSITh MCKYIIEHUIO ONpEAENATh 0Ka3aTelb-
CTBEHHBIN KpuTepui Kak “ipaBmwio 51%”» (cum. § 164
HacTosmiero ITocTaHoBNIEHN). DTO 00BACHIETCA TEM,
YTO HeJIb35 BEIYUCIUTD C MATEMATHYECKON TOYHOCTBIO
BO3MOXXHOCTb WJIM BEPOATHOCTH TOT'O WJIK MHOT'O MCXO-
[la YTOJIOBHOTO JieJia, IIOCKOIBbKY CYI[eCTBYeT MHOTO
Pa3INYHbBIX GPaKTOPOB, IEMEHTOB CJIOKHOCTU U HEOTI-
peleIeHHOCTH, KOTOPhIe He IPUHUMAIOTCA BO BHUMa-
HYEe IPU TOYHOM IIO/ICUETeE.

214. IIpaBUNbHBIN KpUTEPUN COCTOUT B TOM, CY-
IIIECTBYET WJIU HET «PeabHas MEPCIEKTUBA BEIHECEHUS
0OBUHUTENBHOTO IIPUTOBOPA» B OTHOIIEHUH KaXKI0I0
00OBHHSIEMOT'O IO KOHKPETHOMY 0OBHHEeHU0. VIHEIMU
CJIOBaMU, BEPOATHO JIX TO, YTO Pa3yMHBIH U Gecrpu-
CTPACTHBIN CyZ, HaadeKaluM 06pa3oM UHPOPMHUPO-
BaHHBIN U JeMCTBYIOMIUN B COOTBETCTBUU C 3aKOHOM,
OCyZUT OOBHHAEMOTO TI0 BMEHAEMBIM (BMEHSIEMOMY)
eMmy o6BuHeHUAM (06BUHeHHU0). ClIeZOBATENBHO,
TIPUMEHSETCS TTOJXOZ «II0 3aCTY>KEHHOCTH», IPU KOTO-
POM IIPOKYPOP TIO CYIECTBY BhISICHAET 151 cebs1, OyzaeT
JIY, B KOHEYHOM CYeTe, JOCTATOYHO I0Ka3aTeNbCTB TI0
ZieJTy, YTOOBI OHO 3aCTYXKUJIO BEIHECEHUS OOBUHUTEb-
HOI'0 IIPUT0BOpA C YIETOM TOTO, YTO IIPOKYPOP 3HAJ
0 TIO3UIIVH 3aAIIUTEHI 110 Aey. [Ipy IpUHATUY pellleHus
MIPOKYpOp 00s513aH TIIATeNbHO U J0OPOCOBECTHO MPO-
aHaIU3UPOBATH 0OCTOATENBCTBA ZIeJIa, ¥ TOIBKO TOT/A,
KOI/]a TIPY COTIIOCTABJIEHUHU BceX GpaKTOPOB OH PEIITUT,
YTO OTCYTCTBOBAJIU OCTAaTOUHbIE J0KA3aTeabCTBA 110
ZieJty, 9TOOBI OHO 3aCIIy>KWIO BEIHECEHUSI OOBUHUTEb-
HOTO TIPUTOBOPA, YTOJIOBHOE TIpecyie[oBaHue He OyeT
BO30YXAEHO.

215. [IpoBepoyYHEIi TeCT B COOTBETCTBUU C J€JI0M
«Koponesa nporus I'anbpeiita», ¢ APYroil CTOPOHEIL,
SIBJISJICS OYeHb HU3KUM MOPOTOBBIM TpPeOOBaHUEM
K [I0OKa3aTeJbCTBaM, KOTOPO€e He BBINOTHAETCA B TEX
cilydasx, Korja UMeIOTCsl «HEKOTOpPHIe 0Ka3aTesb-

CTBa, HO OHU UMEIOT He3HAaUYUTeJbHBIN XapakTep,
HaIrpuMep, BBU/Y MPUCYIIeH UM c1aboCTy WX HEOT-
peAeIEHHOCTH OO0 TIOTOMY, YTO OHU IIPOTHBOpEYAT
ApYTuM JoKa3aTeabCTBaM». [lo MHEHUIO BlacTel ro-
CyZlapCTBa-0TBETYNKA, €CJIU IPOBEPOYHEBIH TECT B CO-
oTBeTCTBUU C enioM «KoposeBa mpotus I'anbperiTa»
OBbLI TOKA3aTeNbCTBEHHBIM TIOPOTOBBIM KPUTEPHEM, TO
YTOJIOBHOE TIpecjeJOBaHKE JOKHO ObLIIO OBITH BO3-
6yKI€HO B TeX CIy4yasx, KOT/la OTCYyTCTBYeT peajbHas
MEPCIIEKTUBA BEIHECEHUSI OOBUHUTENBHOTO TIPUTOBO-
pa ¥ KOTZa IPOKypOp CYUTAET, YTO Zeo ObLIo Heobo-
CHOBAHHBIM.

216. B toboM ciydyae BJIaCTH OCyAapCTBa-OTBET-
YhKa OTMETUJIU, UTO, JaKe eCcH IMOPOTOBHIM JOKa-
3aTeTbCTBEHHBIM KPUTEPUU SABJISJICSI IPOBEPOYHBIM
TECTOM B COOTBETCTBUHU C AeaoM «KoposieBa IpoTUB
I'anbpefliTa», 3T0 HEOOA3aTENHLHO MTPUBEJO ObI K yTO-
JIOBHOMY IIPeC/IeZIOBAHUIO KAKOTO-TUO0 KOHKPETHOTO
COTpYAHUKA MOMULIUU. [IpOBEepOYHEI TECT B COOTBET-
cTBUU C ZeoM «KoposeBa npoTtus I'aibpetiTa» Takke
OBLT TECTOM, KOTOPBIM HCIOJIb3yeTCA KOPOHEPAMU
IIpYU NIPUHATHU pellleHHs OCTaBUTh BEIHECEHUE Bep-
JIVIKTa IMIPUCAKHBIM B KODOHEPCKOM Zio3HaHUU. Kpome
TOr'0, 3JIEMEHTHl BepAUKTa 110 pe3yJabTaTaM KOpPOHep-
CKOI'0 I03HAHMA O HelIpaBOMEPHOM yOUMCTBe OBLIH
TOYHO TAaKMMHU Ke, KaK dJIeMeHThl COCTaBa IMPeCTy-
mwieHul, kotopele CPS fo/KHa yIYUTHIBATh IPU MIpU-
HATUY pelleHusI 06 06BUHEHUSAX 10 YTOJIOBHOMY J€Iy.
OpHako B HacTOALIEM Jiesie, 3acIyllaB BCeX CBUJeTe-
Jiell, MoIBeprIINXCsA JJIUTEIbHOMY IIepeKPEeCTHOMY
J0IIpOCy, KOPOHEP B3BECUJI [J0Ka3aTeNbCTBa, PYKO-
BOJCTBYSCH IIOPOT'OM OlLleHKU [J0Ka3aTeJbCTB B COOT-
BeTCTBUH c AesioM «KoposeBa nmpotus I'anbpeiita»,
Y PENIWI, YTO TIOPOT IOCTUTHYT He OBLI.

217. Bnactu rocyzapcTBa-oTBeTYMKA TaKXKe YKa-
3aJIM, UTO B AHIVIUU U Y3JIbCe TIOPOTOBLIN Z0Ka3aTeb-
CTBEHHBIN KPUTEpPUU ABJAJICA MPeIMETOM YacCThIX
1 03a604YeHHBIX €6aTOB B X0/€ MyOJIUIHBIX KOHCY/Ib-
TalUi U TIOTUTUYECKOTO KOHTpOJiA. [TogpobHbIe 0630-
po Kozekca mpoBogunucs B 2003, 2010 u 2012 rozpax,
U B HUX IIOPOTOBBIH Jl0Ka3aTeNbCTBEHHBIN KPUTEPU
He OBUT TIOABEPTHYT IpeAMeTHOM KpuTrke Komuccueit
10 BOIIpOcaM PaBeHCTBA U MIpaB yeJoBeKa WIN UHOMU
13 MPABO3AMUTHBIX OpraHU3aluii, 3aHUMAIOUTUXCS
BOIIPOCAMU yTOJOBHOTO MpaBa. B 063ope 2003 roza
reHepasbHbIl aTTopHell CoenHeHHOTO KoposneBcTBa
CIEIUANbHO PACCMAaTPUBAJL BOIIPOC O TOM, AOJDKEH JIU
HIDKHUN [TOpOT TpeboBaHul K 0Ka3aTeIbCTBaM IIPH-
MEeHATHCA K leJlaM O CMePTH JitoZiel, HaXOANBIIUXCSA
110, CTpakel, HO Halllesl MaJjo JOBOJOB I MOAAepPK-
KU TaKOTO MOAX0Za, ECI OHU BOOOIIE ObLIH, TaK KaK
ObLIO OBl HECTIPAaBEAJINBO U HETIOCIe0BATENbHO BO3-
JlaraTh Ha MMOTEHIIUATBHBIX 0OBUHAEMBIX B TOJJIOOHBIX
Zenax OpeMs yroJIOBHOTO Ipec/ieZl0BAHUSA IIPU OTCYT-
CTBUU peasbHOM MepPCIeKTUBbI BEIHECEHUS 0OBUHU-
TEJILHOTO MpUToBOpa. JloBepue 00IecTBa MOAAEPKHU-
BaeTcs YTOJOBHBIM IIpecieJOBaHUEM B TeX CIydasx,
©CJIU 3TO OIIPABJAAHO J0Ka3aTeJbCTBAMHU, HO He TOI/a,
KOI'7ZIa 3TO He UMEeT MecTa.
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218. B cBeTe TOTr0, YTO NOPOTOBBIM JOKa3aTeNlb-
CTBEHHBIN KPUTEPUH OBLT TIATETHHO U BHUMATEIb-
HeHIrM 00pa3oM ucciefoBaH, BracTi CoeIMTHEHHOTO
KoposieBcTBa yTBEPIK/JaIH, YTO TOCyAapCTBaM Heob-
XOZWMO NPeJ0CTaBUTh 3HAYUTEIbHBIE IIPEJENbl YCMO-
TpeHHUA B OlleHKe HaJJIexallero JoKka3aTeJlbCTBEHHO-
r'o Topora /i Bo30y:kKeHUs YTOJOBHOTO /Jiefia U Mpo-
JOJDKEHUA IIPOU3BOACTBA 10 BCEM ZieslaM.

219. 3To 0ocobeHHO BaXKHO B CBETE MpUMarTa Cyza
MIPUCAKHBIX B CUCTEMe YroJI0BHOro mpaBocyaus B Coe-
auHeHHOM KoposeBcTBe. Kak TOJIBKO YyTOMIOBHOE €0
B0O36YXEHO, Cy/Ibs HE MOXET U3BATh €Tr0 U3 MPO-
W3BOZACTBA MIPUCSKHBIX, €CJIA BBHIIOJHEH IIPOBEPOY-
HBIM TeCT B COOTBETCTBUM C JesoM «KoposeBa mpo-
TUB ['2716peliTa», TO €CTh CYIECTBOBAIN HEKOTOPBIE
[l0OKa3aTeNbCTBa, HACKOJBKO OBl He3HAYUTETbHBIMU
OHU He 6BbLIU, HA OCHOBAHWUU KOTOPBIX MPUCTKHBIE
MOTJIX NIPaBUJIbHO NPUNUTH K BEIBOAY O BUHOBHO-
CTU noAcyauMoro. CiezoBaTeNbHO, CYAbA HE MOXET
BBICTYIIATh B KauecTBe QUIbTPA A e, He TOAJe-
YKaIUX CyZeOHOMY pacCMOTpPEeHUIO, U 6ojiee BBICOKHUI
IIOPOTOBBIH 0KAa3aTeNbCTBEHHBIM KPUTEPHUIL IS BO3-
Oy’KJeHHs YyTOJIOBHOTO MpeciefoBaHUsA HEOOX0AUM
JUIS1 TOTO, YTOOBI He OBLIH ITOHECEHBI 3MOLMOHATbHEIE
1 QUHAHCOBBIE U3EPIKKU CyAeOHOro pa3buparenb-
CTBA JIMIIb IIOTOMY, YTO CYI[eCTBOBaJa BO3MOKHOCTh
BBIHECEHUS OOBUHUTENIHHOTO TPUTOBOpa. MHBIMU
cJI0BaM#, 0COOEHHO BAXKHO OTCEATD cIabble fena Ha
paHHell cTaznuy, OCKOJIbKY IIPOM3BOJCTBO II0 AeiaM,
KOTOpBIe OBUIM TIEPEeZIaHbI B CYZ IS PACCMOTPEHUS O
CYILIECTBY, KaK IIPaBWJIO, IPOBOAUTCA /10 KOHIIA.

220. Biactu rocysapcrBa-oTBETUMKA TAKXKE OTMe-
TWIH, 4TO B IIpakTUKy CPS BCTPOEHHI BaXKHBIE IIPOLiec-
CyasbHble TapaHTHUU IO JleJlaM O IpUMeHeHUH MOIH-
IeMCKUMU CTPeNbObl Ha MOpa)KeHUe WU O CMEPTH
JIfoZiell B Iepuoj, HaX0X/JeHUA Io/, CTpakel B IOJIHU-
I[UU: TPOKYPOP ZI0MKEeH HAMKUCaTh CeMbe MOTHUOIIIETO,
4TOOBl 0OBSICHUTD JI000E pellieHre, CEMbe MOTUO-
Iero ZIO/HKHO OBITh MPeJJIoKeHO BCTPETUTHCS C IIPO-
KypOpOM /iyl OObSICHEHUS PEIeHUs, BCe PelleHUs
0 IIpeAbsIBIEHNH OOBUHEHUS [IOJKHEI OBITH IIPOBe-
PEHBI JIMYHO JUPEKTOPOM MyOJIMYHBIX TIpecieloBa-
HUM U, ecid TpUHUMAaeTCA pellleHre He IPOoJoIKaTh
YTOJIOBHOE TIpecjiefloBaHKe, eC/Id TOIbKO BHE BCAKO-
rO COMHEHUS He OBUIO OCHOBAHUM /I IPUBJIEYEHUs
K yTOJIOBHOUM OTBETCTBEHHOCTH, TO TPEOYETCS COBET
CTapIIero Mo MOJOXEeHUI0 He3aBUCHUMOTO IOPUCTA.
Kpowme Toro, ¢ utona 2013 roza norepnesiias CTOPO-
Ha MMeeT IIpaBo TpeboBaTh NpoBepKU pemeHus CPS
CHavaja MeCTHHIM oTzAeneHueM CPS, KOTOPBIN IPUHAL
pellleHUe, a 3aTeM C IOMOIIIbI0 He3aBUCUMOM IpoBep-
k1 1160 otaenom CPS 1o jxanobaM U mpoBepKaM WIN
COOTBETCTBYIOIIUM I[VIABHBIM KOPOJIEBCKUM IPOKYPO-
pom CPS.

221. XoTA BjIaCTU rocyAapcTBa-OTBETYKUKA COIVIa-
CUJIMCh C TE€M, YTO Ha IpaKTHKEe YTrOJIOBHOE IIpecie-
Jl0BaHUe TOCYAapCTBEHHBIX CAyXalluX 3a MpUYUHe-
HHEe CMEepTHU CIy4aeTcs pefKo, OHU He CYUTANIU 3TO
OBOZOM i OecrokoiicTBa. Cirydau CMEPTH OT PYK
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BOOPYKEHHBIX COTPYJHUKOB IIOJUITMU, KAK NTPABU-
JI0, He TPeOYIOT YTOJIOBHOTO NMPeCAeI0BAHUS COTPY/-
HUKa. B AHMIMU 1 Yajbce IPUHAT CTPOTUM MOAXOZ
K IPUMEHEHUI0 OTHECTPEJBHOTO OPYXKHUSA, B YaCTHO-
CTH, COTPYAHUKYU TOJTUIUU — CIIEIIUATUCTHI 110 OTHe-
CTPEHBHOMY OPYKHIO TIPOXOJAT CTPOTYIO MPOBEPKY,
obyJyeHUe, UMHU PYKOBOAAT, UX J€UCTBUSI KOHTPOJIH-
PYIOT C IlesIbl0 FapaHTUPOBATh, YTO OHU IIPUMEHSIOT
OTHECTPENIBHOE OPYXKHUE TOJNBKO B CIydasx KpaliHel
HeobxoauMocT. O6 3TOM CBU/ETENbCTBYET CTATU-
ctuka: ¢ 2003-2004 rozos o 2012-2013 roger exe-
ro/THOe KOJIWYEeCTBO MOJUIIENCKUX ollepanuid, B KOTO-
pPBIX paspelrasoch UCIOJb30BaTh OTHECTpPeJIbHOE
opyxue, Konebamoch oT 10 996 (B 2012-2013 rozax)
70 19 595 ciyuaeB (B 2007-2008 rogax). OaHako 3a
TOT K€ TTePUO/] €XKETOAHOE KOJTMIECTBO UHITUIEHTOB,
B KOTOPBIX peanbHO OBUIO MPUMEHEHO 0OBIYHOE OTHE-
CTpesbHOE OpYXUe, Kosebanoch ot Tpex (B 20062007
1 2012-2013 rogax) zo AeBatu (B 2005-2006 rozax).

222. BimacTtu rocyzapcTBa-oTBeTUYMKA Jajiee yT-
BeP)KAAIH, YTO CPEACTBO MPABOBOM 3aIIUTH B BUJE
cyne6HOM TPOBEPKU 3aKOHHOCTU U 0O0CHOBAHHOCTHU
He IpefHa3HAYaI0Ch JJI1 CUCTEMBI 00KaJIOBAHUS IO
CYIECTBY pelieHus 06 yTOJIOBHOM IIpecielOBaHUU.
B 3Toli CBA3M OCHOBHAfA 3al[UTa 3aKJIYaeTcd He
B CyZax, a B TpebOBaHUM O TOM, YTO EPBOHAYaIbHOE
pelieHre 6yeT MTPUHUMAThCS HE3aBUCHMBIM U KBa-
JTUGUITMPOBAHHBIM IPOKYPOPOM, BBIHOCAIINM bOec-
MIPUCTPACTHOE CYX/ieHHEe, KOTOPOe OCHOBBIBAETCS Ha
MyONMYHOHN U 00IeJOCTYITHOMN MOJTUTUKE, KOTOPOE
MOJKET CTaTh MPEJMETOM PAaCCMOTPEHUA AUPEKTOPA
MyGIUYHBIX TTpecieZioBanuii. [10 3aABIEHUIO O TPOBe-
JeHUM cyeOHOM MPOBEPKU afMUHUCTPATUBHBIN CY/
COXPAHWI 32 COOOM TMMOJTHOMOYME BMENTUBATHCS B TEX
CIIyJasx, KOr/la pellieHue He OCYIIECTBIIATh YTOJIOBHOE
mpecjieJoBaHNEe OCHOBAHO HA OIIMOKe B IIpaBe WIH
OHO B MHOU GpopMe UPPAIMOHATHHO WX UMEET IPO-
IleccyajbHble HEeIOCTATKHU.

223. HakoHel, BIaCTU rocy/jlapCcTBa-0TBeTYMKA YKa-
3aJM, 9YTO CYIIECTBYET HANP)KEHHOCTb MEX/Y Iapa-
AUTMOM YroJ0BHOM BUHOBHOCTH, OCHOBAHHOM Ha
JIMYHOU OTBETCTBEHHOCTH, U MOBHIIIEHNEM MTPU3HA-
HUS MOTEHLIUATBHOTO Bpe/a, IIPUCYLIET0 MacmTab-
HOU WM CJIOXKHOU ZIEITENBHOCTU B TEX CIyYasX, KOT-
[la HU OJMH YeJIOBEK IOJHOCThI0O HEBUHOBAT B TOM,
YTO TOILTO He TaK. [Iofo6HEIe fena, KaK YIOMSHYTOe
BHIIIIE /110 «MaKK3H U ipyrue npotuB CoeZIMHEHHOTO
KoposieBcTBa», CBUAETENBCTBYIOT, YTO MOXKET OBITh
VIpOIeHNEM MPUMUCHBATh HapyIIeHHE CTAThbU 2
KonBeHruu ¢pusnyeckuM JuiiaM, HeOCPeACTBEHHO
MPUYMHUBIIUM CMEPTb, 0OCOOEHHO, eCJIU, KaK B HACTO-
AIeM Jienie, THOeh YeoBeKa IPOU30IUIa B pe3ybTa-
Te cboeB B 00111eH crucTeMe. B moso0HBIX Aenax ObUIO
OBl HEBEPHO U HeCIIpaBe/JIMBO BO3JIaraTh BUHY Ha
TeX, KTO OKAa3aJcs MOCIeHUM 3BEHOM B Iienu. BmecTe
C TeM CYIIECTBYeT OMAacHOCTb TOTO, YTO 3TO Oyzer
OTBJIEKATh BHUMAaHUE OT PEATbHBIX UMEIOIINXCS TIPO-
6JeM B cucTeMe, KOTOPBIE TIOTOM OCTAIOTCA HeyCTpa-
HEHHBIMH M CO3ZAI0T YIPO3Y MJIA KU3HU B OYAyLIEM.
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YronoBHOe mpeciefoBaHue BejomcTBa KoMuccapa
CTOJIUYHOU MOJNUIINHU, C IPYTON CTOPOHEI, a0 BO3-
MOXXHOCTh HEMOCPEACTBEHHO PaCCMOTPETh BOMIPOCH
TJIAHUPOBAHUS U UCTIONHEHUS B KOHTEKCTE CyIeOHOTO
pa3buparenbCTBa yroJIOBHOTO Aefa.

(c) Tpemwvs cmopoHa

(i) PacciemoBaHue

224. Komuccua o BoIpocaM paBeHCTBA U IIpaB
YeJIOBEKA B KaYyeCTBe BCTYIUBIIEH B MIPOU3BOJACTBO
II0 Jesqy TpeTbel CTOPOHHBI yTBepKzasna, YTO yro-
JIOBHO-TIPAaBOBBIE HOPMBI AHTJIMU U Yasbca He 0be-
CIIeYMBAIOT OTBETCTBEHHOCTH 3a rUbesh YeJoBeKa,
3a KOTOpPOT'o OTBeyYaeT rocyZapcTBo. B yacTHoCTH,
KOMMUCCHUA yKasaja, 4To olpejieeHrue HeobOX0oau-
MOH OOOPOHEI B aHIJIMHCKOM IpaBe cHOPMYIUPOBa-
HO OY€Hb NTUPOKO, ABJISIETCS CyTyH0 CyObeKTUBHBIM
U npoTUBOpeduT cTaTbe 2 KonBeHnuu. ficHas u Heus-
MeHHas npellefleHTHasA MpakTuka EBpomelickoro
CyZa COCTOUT B TOM, 4TO «UCKpeHHee yOeKaeHre»
JOJDKHO OBITh OCHOBAaHO Ha «JOCTATOYHOM OCHO-
BaHUU». BO3MOXHOCTD JJI IpejcTaBUTeNell rocy-
JapcTBa u3bexaTh HaKa3aHUA B YTOJOBHOM Jlejie 3a
CBOM JIeMCTBUA Ha OCHOBE UCKPEHHEro, HO 00bEeK-
TUBHO HEOTPaBAaHHOTO YOeXAeHUT HECOBMECTUMO
CO cTporuMu TpeboBaHUAMU cTaThu 2 KoHBeHIMH.
CiefoBaTeIbHO, IPUMEHEHUE CUJIBI IOJDKHO OBITH
00BEeKTHBHO OompaBAaHo. TAKUM 06pa3oM, HUCIIOIHSIIO-
II¥e 3aKOH COTPYAHUKY TIOJTUITUY 00s3aHbI TIPEJTIPU-
HUMAaTh Pa3yMHbIe TIOTBITKY JJI1 BBIACHEHUS UCTUH-
HBbIX GaKTOB Iepe/ TeM, KaK IPUOETHYTh K IpUMeHe-
HUIO JIeTaJIbHOMN CUJIBL.

(ii) PemeHusa 06 yroJoBHOM
mpecjaefOBaHUU

225. KomMuccus mo BOIIpocaM paBeHCTBA U IIPaB
YeJioBeKa Jlajiee OTMeYasa, 4To JAeHCTBYIOIINE YTOMOB-
HO-TIPaBOBble HOPMHBI AHIVIMH U Y3JIbca HeaZleKBaTHEI,
MTOCKOJIBKY ITOPOTOBBI /J0Ka3aTeNbCTBEHHBIN KpUTe-
puii 47151 BO36YXI€HUS YTOJIOBHOT'O TIPeCieA0BaHuUs
CJIMIIKOM BBICOK. XOTSI FOCYZapCTBO HeE JOIKHO OBITh
00513aHO OCYIIECTBIATH YTOJOBHOE MpeciefloBaHUe
o Oe3HaZIeXXHBIM JleJlaM, YCTAHOBJIEHHEe HaCTOJIbKO
BBICOKOT'O KPUTEPUA, KOTOPHIH CyI[ecTByeT ceifvac,
SBJISETCS TPOU3BOJBHBIM, U B IPUHIIUIIE HE MOXET
OBITH BO3pa)keHUM, ecau 661 OH 6bLI cHMXKeH. Kak
Y 3aABUTeNbHUIA, KoMUccHa Mo BompocaM paBeH-
CTBa ¥ IIPaB YeJIOBeKa TAK)Ke CYUTAJA, YTO IPOBEPOY-
HBII TECT B COOTBETCTBUHU C JiesioM «KoposieBa mpoTHB
I'anbpeiiTa» sBjsieTcsa 6ojiee MOAXOAALIMM IIOPOrOBBIM
JIOKa3aTeNbCTBEHHBIM KPUTEPUEM I BO3OYKAECHUS
YTOJIOBHOTO MPeCIeZI0BaHuU.

226. Komuccus mo BompocaM paBeHCTBA U MPaB
Jell0BeKa yTBEp)KJasa, YTO BEIpAaBHUBAHUE [IOPOro-
BOT0O ZIOKa3aTeJbCTBEHHOTO KPUTEpHUs AJs BO3OYK-
JleHUs YTOJIOBHOTO TIpecyieZIoBaHUsA C KpUTEPUEM LIS

repeiau fiejia B CyZ MPUCSKHBIX He TToTpebyeT yro-
JIOBHOTO IIpecjefoBaHUA B KaXKAOM cilydae oOHapy-
JKEHUSA BO3MOYKHOTO HapyIIeHus cTaTby 2 KoHBeHIIUU
HEe3aBHCHUMO OT TOT'0, HACKOJbKO CJIaOBIMU OBLIN OB
J0Ka3aTeJbCTBa. Be3HaiexkHbIle WIN IOPUANYECKH
HECOCTOSITEIbHBIE JIeJia He TTepeCeKyT AaHHBIHM ITOPOT.
OzaHako 71e10, KOTOpoe OBLIO OlleHEeHO, KaK HMeolee
49% BepOATHOCTU BbIHECEHUST OOBUHUTEIBHOTO TIPH-
roBoOpa, He MOXXeT ObITh Pa3yMHO OMKUCAHO KakK /IeJo
co c1abo# MepCcleKTUBON BhIHECEHHA OOBUHUTEb-
Horo npuroBopa. CucTeMa yroJOBHOTO MPaBOCY/UA,
KOTOpasi [eHCTBYeT TaKUM 06pa3oM, YTOOBI HCKIIIO-
YUTH CyAeOHOEe pa3bUpaTeTbCTBO B TEX CIydasax, Korja
JI0Ka3aTeIbCTBa, HA OCHOBAaHUY KOTOPHIX IPUCSKHBIE,
MTOJIYIHBIIIME HaJJIeKalle HacTaBAeHusA, MOTYT IIpa-
BOMEDHO MPU3HATh YeJIOBEKA BUHOBHBIM, HE SBJIAET-
csl CHCTEMOM, KOTOpasti 06ecreYnBaeT TOJTHYI0 OTBET-
CTBEHHOCTD, TpebyeMylo cTaTbeli 2 KOHBEHIIUH.

227. KpoMe TOro, CHUXXeHHE IOpora JoKasa-
TeJbCTBEHHOTO KPUTEPHUS IO ejiaM O HapyIIeHUsIX
crtaTb¥ 2 KOHBEHI[UM, 3aTparuBamIuM youlicTBa
JIoZied TIpe/CTaBUTENAMU TOCyAapCcTBa, He TOBJE-
YeT 3a cob0i HeobpaTuMoOro Bpega. Kaxkabiii cyzeo-
HBIA MPOIECC TIIATENBHO PACCMATPUBAETCA B KOHIIE
W3JI0KEHHUs MO3ULIMK OOBUHEHUA, U CyAbs 00s3aH
MIPEKPATHUTD ZIeJI0 TI0C/IE YCIIENTHOTO MPeCTaBAeHUS
aprymeHTa «06 OTCYyTCTBUU OCHOBAaHU /IJif TIPUBJIE-
YeHUA K OTBETCTBEHHOCTH», TO €CTh €CJIU MPAaBUIbHO
MIPOVHCTPYKTUPOBAHHbIE TIPUCKHBIE HA OCHOBAHUH
$baKkToB He MOTYT IIPaBOMEPHO IIPU3HATD [TOACYAHUMO-
r'0 BUHOBHBIM. EC/TM TOPOTOBHIH /I0KA3aTeTbCTBEHHBIN
KpUTEpUI /i BO30YXI€HUSI YTOJIOBHOTO MpecyieZioBa-
HUA OyZeT CHU)XEH, TO B XyAIIEM CIydae HEKOTOPHIE
Jiena, o KOTOPHIM He OyZleT MTPOBOAUTHCS YIOJIOBHOE
mpecjieoBaHKe B paMKax CYIleCTBYIOIIEro KpUTepHs,
OyayT IpeKpalleHbl CyAbell M0 OKOHYAaHUH U3JI0XKe-
HUs TO3UIUY 0OBUHEHUS. B ydiiieM ciyyae HEKOTO-
pBle Ziesia, KOTOpble He ObLIN OBl BOOOIIE MepesaHbl
B Cy/ZI 11 PACCMOTPEHUS TI0 CYIIECTBY B COOTBETCTBUU
C CYIIECTBYIOUIUM KPUTEPUEM, MOIIM ObI 3aKOHYUTh-
cs1 BBIHECEHHEM OOBHHUTEIBLHOI'O MPUTOBOPA IMpea-
CTaBUTEJISAM TOCyJapCTBa MO 0OBUHEHUIO B BUHOBHOM
JIVIIEHUHN YeI0BEeKa XKU3HU.

228. B noazepkKy cBouX A0BOZoB Komuccua no
BOTIpOCAM PaBEHCTBA U MpPaB YeJOBeKa OTMETHIIA,
4yTO B nepuog Mmexzay 1990 u 2014 rogamut B AHIVIMUA
U YaJbCe IIPOU3OLUIN 55 CIydyaeB CMEPTENbHBIX CIIy-
YaeB B pe3y/JbTaTe NPUMEHEHUA MOJTUIIeHCKUMU
OTHECTPEJBbHOI'0 OPYKMA Ha mopakeHue. OJHAKO
¢ 1990 roza He OBUIO BBIHECEHO HU OJHOI'O OOBUHU-
TEJbHOI'0 IIPUTOBOpPA B OTHOIIEHUM IPUMEHUBIIE-
r'0 OPY)KHe COTPY/IHUKA MOJUIUU Ta’Ke B TEX Jefax,
B KOTOPHBIX MPHUCSIKHBIE KOPOHEPCKOTO A03HAHUS
BBIHOCUJIU BEPAUKT O HEIIPAaBOMEPHOM YOHUICTBE.
JeticTBuTenpHO, B lepuog Mexzay 1993 u 2005 roza-
MU UMeTU MecTo 30 MHIUAEHTOB C IPUMeEHEHUEM
TTOJIUIIEICKUMY OTHECTPENBLHOTO OPYXKUS Ha TTOpaXe-
HUe ¥ COOTBETCTBEHHO yOUiicTBaMU JtoJiel, HO ObLIN
BO30YKI€HbI TOJIBKO ZIBa YTOJIOBHBIX Jl€Ia.
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2. O11eHKa 00CTOATeNAbCTB Jeja boabInoi
IManaroit EBponeiickoro Cyzaa

(a) IpoueccyanvHoe mpebosarue 8 deaax,
Kacanowuxcsi NpUMeHeHUsL IeMAAbHOU CUTbL
npedcmasumenamu 2o0cydapcmed

229. YYuTHIBas CBOM OCHOBOIIOJIATAIONINI XapaK-
Tep, cTaTbs 2 KoOHBEHIIUM COAEPKUT Mpolieccyab-
Hoe 00513aTeNbCTBO, KAK OMUCAHO HIKE, TPOBECTH
3¢ deKTHUBHOE pacciefoBaHUE B OTHOUIEHUW IIPe]-
rojlaraeMoro HapylleHUs ee MaTepUaJbHO-IPaBO-
Boro acmekTta (cMm. ITocraHoBineHue EBpormelickoro
Cyza o zeny «Opru npotus Typuun» (Ergi v. Turkey)
ot 28 utonst 1998 1., § 82, Reports of Judgments and
Decisions 1998-1V, a Taxke IlocTaHoBieHHe BosbImoi
[TanmaTte! EBponeiickoro Cyza no geny «MacTpoMarTeo
npotuB Typuuu» (Mastromatteo v. Italy), xao-
6a N2 37703/97, § 89, ECHR 2002-VIII, ymnoMHuHaB-
meecs Bhille [locTtaHoBaeHue Bbosnbiioil [lanaTse
EBpomnetickoro Cyza mo geny «/xynuanu u ['agxuo
npotuB Utanuu», § 298, a Takxke [locTaHOBIEeHUE
Bonpmoi# [Mamater EBpomneiickoro Cyza mo gery
«Mycrada Tynud u Oamxupe TyHd npotus Typruu»
(Mustafa Tung and Fecire Tung v. Turkey) ot 14 ampe-
Jg 2015 1., sxanoba N2 24014 /05, § 69).

230. O61uii MpaBoOBOL 3aMpeT Ha TPOU3BOILHOE
yOUICTBO YemoBeKa MpeCTaBUTENAMY TOCyAapCTBa
6ynet HeapHeKTUBHBIM Ha MTPAKTUKE, ECJTU HE CYIIECT-
BYET TIPOIEAYPHI TPOBEPKU MPABOMEPHOCTU UCIIONb-
30BaHUA JIETANBHON CUJIBI TOCYIapCTBEHHBIMU Opra-
HaMu. O0A3aTeNbCTBO 3aIIUINATh MPABO HA JKU3Hb
B COOTBETCTBUU C 3THUM IoJjoxXeHHUeM KoHBeHIUU
B COBOKYITHOCTH C 001Ieli 0053aHHOCTBIO rOCyAapCTBa
coriacHo ctathe 1 KOHBEHIUU «0OeCcmeyuTh KaxK-
JIOMY, HaxoJALeMycs TI0J, UX I0PUCAUKIIME, paBa
U CBOOOZIBI, OTIpeZieIEHHBIE B... KOHBEHIUN», TpebyeT,
YTO JI0JKHA CYIleCTBOBATh HeKoTopas dopma abdek-
TUBHOTO OQUIIMAIBHOTO pacciefOBAHUA B CIyIaAX
ybuiicTBa JIUII B pe3yibTaTe IPUMEHEHUA CUIHL, inter
alia, mpeacTaBuTeNU rocygapctsa (CM. YIIOMUHAB-
meecs Bhilie [loctranoBineHue EBpomneiickoro Cyza
o geny «MakksH u gpyrue npotuB CoeJMHEHHOTO
KoposneBcTBa», § 161). Takum o6pa3om, TocyJapcTBO
ZOJDKHO obecleyrBaTh BCEMU MMEIOIUMUCA B €70
pacropsXeHUU cpeicTBAMU a/leKBaTHbIE OTBETHEIE
MepHI, CyJeOHbBle WU WHbIE, YTOOBI 3aKOHO/ATENb-
HBle ¥ a[MIHUCTPATUBHbIE HOPMBI 3aI[UTHI IPaBa
Ha KU3Hb UCIOTHATUCH ObI HaZIeXaluM 06pa3oM
¥ tobble HapYIIeHUA 3TOTO IpaBa MpeceKaaruch Obl
¥ HakasbiBanuch (cM. [ToctaHoBieHue EBporeiickoro
Cyza no zeny «3aBosioka npoTus JlatBuu» (Zavoloka
v. Latvia) ot 7 utong 2009 r., »xxanmo6a N2 58447/00,
8§ 34, a Taxke ynoMuHaBlIeecs Bhlllle [locTaHOBIeHUE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo zgeny
«Jxynuanu u 'apxuo npotus Utanuu», § 298).

! Cm.: Ipenezentsl EBpomeiickoro Cyza mo mpaBaM dYeJOBeKa.
CrenuanbHbli Bemyck N2 1. 2017 (npumeu. pedakyuu).

74

231. Ob6s3aHHOCTD rocyzapcTBa IpoBecTy 3ddek-
TUBHOE paccjieJoBaHVe CUUTAETCA B IpelefleHTHON
npakTuke EBpometlickoro Cyza 006A3aTenbCTBOM,
MMMaHEeHTHO NPUCYIIUM cTaTbe 2 KOHBeHIUU, KOTO-
pas Tpebyer, inter alia, YTOOBI TPaBO Ha JKU3Hb «0Xpa-
HSJIOCh 3aKOHOM». XOTS HEBHITIOJTHEHHE TaKOM 00s513aH-
HOCTU MOKeT UMeTbh IOCIe/CTBUA A1 IIpaBa, oXpa-
HsieMoro craTbell 13 KoHBeHI[UU, MpolieccyaibHOe
00653aTeIbCTBO TIO cTaThe 2 KOHBEHIMU paccMaTpH-
BaeTcs Kak ocoboe TpeboBanue (cM. [TocTaHOBIEHYE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Mnpxan npotus Typuum» (ilhan v. Turkey), sxaso-
6a N2 22277/93, §§ 91-92, ECHR 2000-VII, ymo-
MsaHyToe Bhille [locTanoBseHue bosbmioii [TanaTsl
EBpomneiickoro Cyza 1o geny «EHepBUIZBI3 IPOTUB
Typuuu», § 148, a Takxke IloctaHoBieHue bonpmoi
[ManaTer EBponeiickoro Cyza no geny «lunux mpo-
tuB CroBerun» (Silih v. Slovenia) ot 9 amnpess 2009 1.,
kanoba N2 71463/01, §§ 153-154). OHO MOXKET IpuU-
BECTU K YCTAHOBJIEHUIO CAMOCTOATENbHOTO «BMellla-
TeJbCTBa». JIAaHHBIM BBIBOJ, CJIeAyeT U3 Toro dakTa,
yto EBpomelickuii Cyz nocieioBaTeJIbHO paccMa-
TPUBAJ BOMPOC O IPOLeCCYaabHbIX 005I3aTENbCTBAX
rocyZapcTBa OT/AEIbHO OT BOIIPOCA COOMIONEHNS UM
MaTepHaJbHO-IPAaBOBOTO 06sA3aTenbCcTBa (U B TeX
cIydasx, Korja 3To OBLJIO YMECTHO, yCTaHaBIUBaJ
OTZieIbHOe HapylleHue cTaTbu 2 KOHBEHIIUM), U TOTO
00CTOATENBCTBA, YTO UHOT/IA HAPYIIEHUE TIPOIiecCy-
aJIbHOTO 00sI3aTeIbCTBA B COOTBETCTBUU CO CTAThel 2
KOHBEHIIMY BMEHSIOCH TIPU OTCYTCTBUU KaKUX-THO0
’Kano0, KacaBIUIMXCA ee MaTepUuaJbHO-IPaBOBOTO
acrmekTa (cM. ymoMuHaBlleecs Boille [locTaHOB/IeHNEe
Bonbmoi [Tanatel EBpomeiickoro Cyzga mo geny
«[unux npotus CiroBeHun», §§ 158-159).

232, Jlns Toro, 4TobOBI pacciaeZoBaHue Mo GaKTy
IpeJIoaraeMoro HempaBoMepHOro youiicTBa 4eso-
BeKa Tpe/CTaBUTENIMU TocyAapcTBa 6510 3ddek-
THUBHBIM, OOBIYHO CYUTAETCS HEOOXOAUMBIM IS JIUII,
OTBETCTBEHHBIX 3a MpOBeJleHHe paccie/oBaHU,
4TOOBI OHO OBLIO HE3aBUCUMBIM OT JIHII, IIPUYACT-
HBIX K cOOBITHAM (CcM., HampuMmep, [locTaHOBIEHUE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Oriop mpoTtuB Typiuu» (Ogur v. Turkey), xamo-
6a N2 21594/93, §8 91-92, ECHR 1999-III, ynomu-
HaBIieecs Boille [locTaHoBieHUe Bosabiioi ITanaTel
EBpomnetickoro Cyza mo geny «/xynuanu u ['amxuo
npotus Uranuu», § 300, ynoMuHaBuIeecs BHIIIE
[ToctanoBnenune Bonbmoi ITanaTel EBpomneiickoro
Cygza no geny «Myctada Tyru u ®amxupe TyHu npo-
tu Typuuu», § 177). OTo 03HadYaeT HE TOJBKO
HeoOXOAMMOCTb OTCYTCTBUS MEPAPXUYECKON WK
WHCTUTYIIMOHATbHOU CBSI3U, HO U HE3aBUCUMOCTH
Ha mpakTuke (cM., Hanpumep, IlocTaHOBIEeHUE
EBponetickoro Cyga mo geny «['toneud npotus Typiuuy»
(Giilec v. Turkey) ot 27 utona 1998 r., §§ 81-82,
Reports of Judgments and Decisions 1998-1V, ymomu-
HaBIIeecs Boille [TocTaHoBIeHUe Bosabmoi ITanaTel
EBpomnetickoro Cyza mo geny «/xynuanu u ['amxuo
npotuB Urtanuu», § 300, ynmoMuHaBlIeecs BhIIIE
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[ToctanoBneHnue Bonbmoit ITanaTel EBponeiickoro
Cyza o geny «Mycrada Tynu u ®amxupas TyHY mIpo-
tuB Typruu», § 177). B 1anHOM ciyyae uMeeT 3Ha-
YeHHe He YTO WHOe, KaK JloBepue obInecTBa K MOHO-
MOJIMU TOCyZapcTBa Ha NMPUMeHEHHE CUJIBL (CM.
[ToctanoBnenue Epomneiickoro Cyza mo geny «Xbio
Ilbxopman npotuB CoegraeHHOro KoposnesctBa» (Hugh
Jordan v. United Kingdom) ot 4 mas 2001 r., x%ao-
6a N2 24746/94, § 106, IloctaHoBieHue BoabiIoi
[Tanater EBponetickoro Cyza mo zeny «Pamcaxam
u gpyrue npotuB Huzepnanzos» (Ramsahai and
Others v. Netherlands), xano6a N2 52391/99, § 325,
ECHR 2007-1I, ynomuHas1Ieeca Bhille [locTaHOBIEHNE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«/I>xynmuanu u ['afxkyuo mpoTus Utanum»).

233. Ins toro, 4To6bl OBITH «3)PEKTUBHBIM®,
KaK 9TO BBIpa)keHUe cjelyeT IOHMMATh B KOHTEK-
cTe craThu 2 KoHBeHI MU, pacciejoBaHue B Iep-
BYIO OYepesb JOKHO OBITh aZleKBaTHBIM (CM. YIIO-
MuHaBieecsa Boile [locTraHoBieHue boabmo#
[TanaTtel EBpomelickoro Cyza no geny «Pamcaxaun
u apyrue npotuB Huzepiaanzgos», MyHKT 324, a Tak-
Ke ynoMaHyToe Bhille [locTaHoBieHUe Bosabuioi
ITanaTe! EBpomneiickoro Cyza mo geny «Myctada TyHY
u Oamxupe TyHu npoTuB Typiuu», TyHKT 172). 3TO
O3HAYaeT, YTO OHO JOJDKHO OBITh CIIOCOOHO MpUBe-
CTU K YCTAHOBJIEHUIO GAaKTOB, OMpeENeHU0 TOTO,
OBUTO TN TpUMeHEHUEe CUJIBI ONPaBJAHHBIM MPHU 06-
CTOATENbCTBAX MHLUWJAEHTA, U BBHIABJIEHUIO, a IIpU
HeoOXOAMMOCTH, HaKa3aHUI0 BUHOBHBIX JUI (CM.
yrmoMuHaBieecs Boille [TocTaHoBieHUe bosbinoit
[TanaTer EBponelickoro Cyza no geny «/pKynnaHu
u l'amxuo npotuB Utanuu», § 301, a Takke ymomu-
HaBlleecs Bhille IlocTaHoBaeHUe bonbuioi [TanaTsl
EBpometickoro Cyza mo geny «Mycrada Tynu u ®az-
»kupe TyHu mpotuB Typuuu», § 172). JlaHHoe 06s13a-
TeJThCTBO CBSA3aHO HE C OCTMIKEHUEM KaKOTO-THO0
pe3ynbTaTa, HO € MCIOIb30BAHHBIMU CPEACTBAMU (CM.
[ToctanoBneHnue Bonbmioit ITanaTel EBpomneiickoro
Cyza no geny «HavyoBa u gpyrue npotuB bosra-
puu» (Nachova and Others v. Bulgaria), kajo-
661 N2N2 43577/98 1 43579/98, § 160, ECHR 2005-
VII), Iocranosnenue bosbimoit [Tanate EBpomneiickoro
Cyza 1o meny «/[xamyza npotuB Huzepnauzos» (Jaloud
v. Netherlands), xamno6a N2 47708/08, § 186, ECHR
2014, a Taxoxe ynoMuHaBlleecs Bollle [locTaHOBIEHNE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo zgeny
«Mycrtada Tynu u Psmxupe TyHu npotus Typuuun»,
nyHKT 173). BiacTul ZO/KHBI IPUHATH BCe pa3yMHbIe
MepHI C 1eJibI0 00ecevYuTh 0Ka3aTeabCTBa OTHO-
CUTeNbHO MHIUWJAEHTA, BKJoYasd, inter alia, moka-
3aHUA OYeBUJIEB, BelleCTBEHHBIE JOKa3aTeJabCTBa
U B T€X CJAyYasx, KOTAA 3TO HEOOXOAMMO, TPOBECTH
BCKPBITHE TPYIIa C COCTaBJIEHUEM IIOJHOTO ¥ TOYHOTO
OTYeTa O TpaBMe U MpefoCTaBIeHUEM 00hEKTUBHO-
ro aHajau3a KJIWHUYECKUX JaHHBIX, BKIOYas IpUIn-
HY cMepTH (B OTHOIIEHUU BCKPBITUSA CM. Hallpumep,
[ToctanoBnenne Bonbmoi ITanaTel EBpomeiickoro
Cygza mo geny «Canmas npotuB Typuum» (Salman v.

Turkey), xamoba N2 21986/93, § 106, ECHR 2000-
VII, B OTHOIIEHUM CBUAETeNEeH CM., HaIpUMED,
[ToctanoBnenue bosbmo#t ITamaTel EBponetickoro
Cyza o ety «Taupbikymy mpotus Typrum» (Tanrikulu
v. Turkey), xanoba N2 23763/94, § 109, ECHR 1999-
IV, B OTHOLIEHUU Cy/le OHO-MEAUITUHCKON dKCIep-
TU3BI CM., HaipuMep, [TlocTaHoBNeHUe EBponelicKoro
Cyza mo geny «I'tojb poTus Typiuu» (Giil v. Turkey)
oT 14 nexabps 2000 r., xanoba N2 22676/93, § 89).
Kpowme Toro, B Tex ciay4asax, KOrja UMeaI0 MEeCTO IpU-
MeHEeHMe CWIbl Ipe/CTaBUTEeNAMHU roCyZapcTBa, pac-
cleJoBaHMe TaKXe AO/IKHO ObITh 3G PeKTHBHBIM
B TOM CMBICJIE, YTO OHO JOJIPKHO IIPUBECTU K YCTAHOB-
JIEHUIO TOTO, OBLIO I IPUMEHEHUE CHUJIBI OTIPaBa-
HO B 006CTOATENBCTBAX MHITMAEHTA (CM., HAIpUMeED,
[Toctanosnenue EBpormeiickoro Cyza 1o geny «Kaiia
npotuB Typuuu» (Kaya v. Turkey) ot 19 deBpana
1998 1., § 87, Reports 1998-1). Jltoboii gedeKT B pac-
c/leZIOBaHUU, KOTOPHIH TOAPHIBAET €r0 CITOCOOHOCTD
YCTAaHOBUTH MIPUYUHY TU6ETH YeTOBEKA VT BUHOBHOE
JIUIIO, PUCKYET IIPUBECTH K HApyIIEHUIO TpebyeMoro
crangapra (cM. [Toctanosnenue EBponelickoro Cyza
0 Aieny «ABIIap mpoTus Typiuu» (Avsar v. Turkey),
sKamoba N2 25657/94, §§ 393-395, ECHR 2001-VII
(13BNedeHus), ymoMUHaBIeecs Boiliie [TocTaHOB/IeHNE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«/Ixynuanu u l'apxuo npotus Utanuu», § 301, a Tak-
)Ke yrioMuHaBIeecs Bolllle [TocTaHoBNIeHMe Bosbiioit
ITanaTe! EBpomneiickoro Cyza mo geny «Myctada TyHY
u ®amxupe Tynu npotus Typiiun», § 174).

234. B yacTHOCTHU, BEIBOJBI pacciaeZ0BaHUA [JOIK-
HB OBITH OCHOBaHBI Ha THIATEIbHOM, 0OHEKTUB-
HOM U OecIIpUCTPacTHOM aHajn3e BCEX COOTBET-
CTBYIOIIUX 3JleMeHTOB. HeciesoBaHue ouyeBUAHOMN
JIMHUU paccieloBaHUA NOJpHIBaeT B pellarollei
CTeNeHU CHOCOOHOCTH paccielfOBaHUA yCTAHO-
BUTH 0OCTOATENHCTBA Jleia U JUYHOCTH BUHOBHBIX
(cMm. ITocTanoBnenune EBpomeiickoro Cyza mo geny
«Konessl mpotuB Bonrapuun» (Kolevi v. Bulgaria) ot
5 Hos6pa 2009 r., xanoba N2 1108/02, § 201, a Tak-
)Ke yIloMuHaBIeecs Bblllle [locTaHoBNIeHUe Bosbiioit
[TanaTe! EBpomneiickoro Cyza mo geny «Myctada TyHY
u ®amxupe TyHu npotus Typuuu», § 175). Tem He
MeHee XapaKTep U CTelleHb ITPOBEPKU, KOTOphIe OTBe-
YalT MUHUMAaJIbHOMY IIOPOTY KpuTepus 3deKTHB-
HOCTHU paccjefoBaHUsA, 3aBUCAT OT 0OCTOATENTbCTB
KOHKpEeTHOr0 Ziesia. XapakTep U CTelleHb IPOBEPKU
JOJKHBI OBITh OIlEHEHBI HAa OCHOBE BCEX COOTBET-
CTBYIOIIUX (AKTOB U C yIETOM MPAKTUUYECKUX pea-
JU¥ crencTBeHHOUW paboTs (cM. [TocTaHOBIEHUE
EBpomnetickoro Cyza ot 1 gekabps 2009 r. mo geny
«Berdea m Ma3zape npoTuB Pymbeinnu» (Velcea and
Mazare v. Romania), »xano6a N2 64301/01, § 105,
a TakXke yIoMHUHaBlleecs Bbillle [locTaHOBIEeHUE
Boapmoii [lanatel EBponeiickoro Cyza mo geny
«Mycrtada Tynu u Psmxupe TyHd npoTtus Typuuu»,
§ 175). B Tex ciy4yanx, KOTAa IOAO3pUTeNbHAS CMEPTh
YyeIOBEKa HACTYIIWIA B pe3yJbTaTe JeMCTBUH IIpe/cTa-
BUTeJeN rocyapcTBa, COOTBETCTBYIOIIUMU OpraHaMu
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JIOJDKHA OBITh TIPOBEZIEHa 0COOEHHO CTPOTast IIPOBEPKa
B XOZle TIOCIeI0BaBIIEro pacciaefoBaHusa (CM. YIIOMU-
Hagleecs Bhiie [loctaHoBneHue EBporneiickoro Cyza
no geny «Enykugze u T'upranauanu npotus ['py3un»,
8 277).

235. Kpome Toro, paccieoBaHue AOKHO OBITH
JOCTYIIHBIM JJIl CEMbU NOTEpPIEeBIUIETO B CTENEHHU,
HeOoOXOAMMOM /IS 3aLIUTHl €€ 3aKOHHBIX HHTEPECOB.
Takxe AoKeH CyLlecTBOBATh AOCTATOYHBIN 3je-
MEeHT OOIeCTBEHHOI'0 KOHTPOJIA 33 paccieoBaHU-
eM, CTelleHb KOTOPOr'0 MOXeT pa3jndaThCda OT Jena
K feny (cM. ymoMUuHaBlIeecs Bhille [locTaHOBIEHUE
EBpometickoro Cyza mo zgeny «Xbio JPKopAaH mpo-
tuB CoeguHeHHoro KoposesctBa», § 109, ymno-
MuHaBieecsa Boille [locTaHoBlIeHUe boabuoi
[TanaTer EBponetickoro Cyza no geny «JpKynnaHu
u l'amxro nporus Utanum», § 303, a Takke yrioMu-
HaBlleecs Bolle [locTaHoBnenue bonbio# ITanaTel
EBpomnetickoro Cyza mo geny «Mycrada TyHY
u ®omxupe TyHu npotus Typuuu», § 179, a Takxke
ynoMmuHaBlIeecs [loctaHoBnenue EBpomnetickoro Cyza
o geny «I'toned npotus Typnuu», § 82, B KoOTOpoM
OTeIl TIOTepIEBIIETO He OBUI YBeZOMJIEH O pelleHUur
BJIACTEH He OCYIeCTBIATh YTOJIOBHOE IIpeciefloBaHue,
¥ yIoMuHaBIneecs Beille [ToctaHoBieHue Bosbmioin
[MTanaTe! EBponetickoro Cyza 1o geny «Ortop MIpoTUB
Typuuu», § 92, B KOTOpOM ceMbs OTEpIIeBLIET0 He
“Mesa JOCTyIa K pacciaeloBaHUIO WIH K JOKyMeHTaM
cyZia o Aeny).

236. OfHaKO pacKpBITHE WM OMyOIUKOBaHUE
MOJINLIeICKUX OTYETOB U CJIe/ICTBEHHBIX MaTepuaioB
MOJKeT 3aTparuBaTh JeJIMKaTHbIE BOIIPOCHL C BO3MOX-
HBIMU HEraTUBHBIMU IOCIECTBUAMU AJA YaCTHBIX
JIUL, WIN IPYTUX paccieJOBaHU U, cileZloBaTeNbHO, He
MOET pacCMaTPUBAThCA KaK aBTOMaTH4ecKoe Tpe6o-
BaHHe corylacHo cTaTbe 2 KoHBeHIIMM. B CBsA3U ¢ 3TUM
MOXeT OBITh MPeAYyCMOTPEH HEOOXOAUMBIN JOCTYT
00I1IeCTBEHHOCTH WU POACTBEHHUKOB MOTEPIIEBIIE-
ro B APYTUX CTaAuAX mpoliecca (CM. cpeAu MpoOYUux
npumepoB [locTraHoBneHue EBpornelickoro Cyza mo
zeny «Makkep nipotus CoefruHeHHOT0 KoposeBcTBa»
(McKerr v. United Kingdom), >xamob6a N2 28883/95,
§ 129, ECHR 2001-III, a Tak)Xe yIIOMHHABIIIEECs BBIIIE
[ToctanoBnenue Bonbmioit ITanaTel EBpomneiickoro
Cyza no geny «xynuanu u I'apkuo nporus Vranun»,
§ 304). Kpome Toro, cratbsa 2 KoHBeHI[MM He Bo3Jara-
€T Ha OpTaHbI C/IeICTBUA 065I3aHHOCTD Y/IOBJIETBOPATD
KaXk/loe X0JjaTaliCTBO O NMPOBeJeHUU KOHKPETHOTO
CJIeICTBEHHOTO ZlefcTBUSA, TIOAaHHOEe POJICTBEHHUKOM
IoTepleBlLIero B Xofe pacciaefoBaHusa (CM. YIIOMU-
HaB1eecs Beille [loctaHoBneHue EBpomnetickoro Cyza
1o feny «Bemrdea u Masape npotus PymeiHum», § 113,
a TakXe yInoMHHaBlleecs Bbille [locTaHOBIEHUE
Bonbmoit [Tanatel EBpomeiickoro Cyza mo geny
«Pamcaxau u ipyrve npotuB Huzeprnangos», § 348).

237. B ZaHHOM KOHTEKCTE I10JpasyMeBaeTcs Tpe-
6oBaHME OIEPATHUBHOCTU U COOTIOZEHUA Pa3yMHBIX
cpokoB (cMm. [ToctanoBnenue EBpomeiickoro Cyza
o geny «fdma npotus Typuum» (Yasa v. Turkey) ot
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2 ceHTs6psa 1998 r., §§ 102-104, Reports 1998-VI,
a TakXe yIoOMHUHaBlleecs Bbille [locTaHOBIEHUE
Epormeiickoro Cyza no geny «Kaita npotus Typiuu»,
8§ 106-107). Heo6X0AMMO COIVIACUTHLCA C T€M, UTO
MOTYT BO3HUKATh NPENATCTBUA WUJIN TPYAHOCTH,
KOTOpEBIe TOPMO3AT NPOABUKEHME B paccieloBaHue
B KOHKpeTHOU cuTyaruu. OfHaKo OBICTpas peax-
1IUA CO CTOPOHEHI BjacTell B paccieloBaHUU CIydaeB
IIpUMeHeHUd JleTaJbHOM CUIBL B I[eJIOM MOXeT pac-
CMaTPUBATBHCA KaK BaXXHBINM GaKTOp B MoAAepKaHUU
BepHI 00IeCTBAa B TPUBEPIKEHHOCTh BJIACTEN BEPXO-
BEHCTBY NpaBa U B IPeJOTBPAI[EHUN KaKOTO-THUO0
CroBOpa Ha COBeplleHUe HelpaBOMEpPHBIX JAeAHUMN
WY NPOSIBJIEHUE TEPIUMOCTU K HUM (CM. YIIOMUHAaB-
meecs Boimte IToctaHosmenue EBpometickoro Cyza 1mo
zeny «Maxkkep npotus CoeguHeHHOro KoposneBcTBa»,
88 111 u 114, u [locranosnenue EBpometickoro Cyza
o geny «Ony3 mpotuB Typuuu» (Opuz v. Turkey),
skamoba N2 33401,/02, § 150, ECHR 2009).

238. 13 BhIIEeN310KEHHOT'O He/lb35 CZleJIaTh BEIBOJ,
9yTO cTaThA 2 KOHBEHIIMU MOXKET IOBJIEeYb 3a COOOH
[IpaBO Ha IIpUBJieYeHHe K OTBETCTBEHHOCTU TPEThUX
JIUL, WIX X OCYK/eHYeE 32 COBEepLIeHNEe IPECTYIUICHNUA
(cM. ynomuHaBiIeecs Boliiie [loctaHoBneHMe Bosbiioi
[Tanats! EBponetickoro Cyza 1o zeny «MacTpoMaTTeo
npotuB Typuuu», § 90, ynoMuHaBlleecsa BBIIIE
[ToctanoBneHnue Bonbmoii ITanaTel EBponeiickoro
Cyza no geny «lllunux mpotuB CioBeHUM», § 194,
a Tak)Xe ynoMHuHaBlIeecd Bhille [locTaHOBIeHUE
bonbmo# [TamaTel EBpomnetickoro CyZa mo fgeny
«/xynuanu u lamxuo npotus Utanuu», § 306) wimn
abCoMOTHYI0 06A3aHHOCTH BCEX YTOJOBHBIX Mpecie-
JIOBaHUY 3aKaHYMBAThHCA IPU3HAHUEM IIOZACYAUMOI0
BUHOBHBIM WIH Ha3Ha4eHWEM eMy KOHKPeTHOT'O HaKa-
3aHua (cM. ymnoMuHaBlleecs Buille [locTaHOBIeHUE
EBpomnetickoro Cyza mo geny «3aBoJioKa MPOTUB
JlatBun», § 34 (c)). JelictBuTtenbpHo, EBpomnetickuii
CyZ OTHOCHUTCS ¢ GOJMBIINM YBaXKEHHUEM K BHYTPHUTO-
CYZapCTBEHHBIM CyZlaM B UX BHIOOpPE COOTBETCTBYIO-
IIMX HaKa3aHWH 3a yOUKCTBO YeoBeKa IIpeJcTaBuTe-
JaMu rocyzapcrba. Tem He MeHee EBpometickuit Cyz
MIO-TIpeKHEMY JJOJIXKEH OCYIIECTBJIATDh Ollpe/ieleHHbIN
HaZ30p U BMEIIUBAThCA B Zleia, B KOTOPBIX Ha3HAauYeH-
HOe HaKaszaHHe ABHO HeCcoOpa3MepHO TAXKEeCTU AesIHUA
(cm. TToctanoBiaenue EBpormetickoro Cyza mo zgeny
«Kacam u apyrue npotus Typuun» (Kasap and Others
v. Turkey) ot 14 auBaps 2014 r., sxanoba N2 8656/10,
§ 59, IlocTanosnenve EBpomnetickoro Cyza 1mo geny
«A. mpotuB XopBatuu» (A. v. Croatia) oT 14 okTa-
6ps 2010 r., xanmoba N2 55164/08?, § 66, a Takke
[TocTanoBnenue EBpomeiickoro Cyza 1o geny «Anu
u Aiimna Jlypas npotuB Typuun» (Ali and Ayse Duran
v. Turkey) ot 8 ampesst 2008 1., xanoba N2 42942 /02,
8 66).

239. B Tex ciaydasax, Korga opuipaibHoe pac-
clleloBaHUe BeJleT K BO30YXKAEHUIO Zesa B CyzAax,

! Cwm.: IIpeuezentsr EBpormeiickoro Cyza o mpaBaM dYeJiOBeKa.

2015. N2 8 (npumeu. pedakmopa).
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NIPOU3BO/CTBO IO ZleNy B I[eJIOM, BKJIIOYas CTaJUulio
cyae6HOro pa3buparebCTBa, JOLKHO YAOBIETBOPITH
TpeGOBAHUAM MMO3UTUBHOIO 00513aTENbCTBA TOCyJap-
CTBa IO 3aIIUTe MIpaBa Ha XXKU3Hb 110 3aKOHY. B aTOM
CBSI3U CyZBI He [IOJDKHBI HU MTPU KaKUX 06CTOATENbCTBA
JOTYCKaTh, YTOOBI OMACHBIE /I KU3HU IIPECTYILIE-
HUSA OCTaBaJvCh bGe3HaKa3aHHBIMU (CM., HATIpPUMED,
ynoMuHaBlleecd Buille [TocTaHoBieHue Bonbmoit
IManatel EBpomneiickoro Cyza 1o geny «EHepHIIABI3
npotuB Typuuu», § 95, U ynoMuHaBileecs BhIIIE
[ToctanoBnenue Bonbmoit ITanaTel EBpomneiickoro
Cyza no geny «xynuanu u I'apxuo nporus Uranun»,
§ 306). CnemoBaTenbHO, 3aza4a EBponeiickoro Cyza
COCTOUT B PaCCMOTPEHUM TOTO, B KaKOU cTeneHU
BHYTPUTOCYZAapCTBEHHEIE CYZbI IPU BEIHECEHUU CBO-
€r0 3aKJIIOUEHUS MOTYT CUUTATHCH TIOABEPTHYBIIUMU
Zlesio THIaTeTbHOM MpoBepKke, TpebyeMoli cTaThel 2
KoHBeHIIUM, TaKUM 006paszoM, 4TOOBl UMEIOUHH-
ca caepxuBaomui 3¢PeKT cyZoB U 3HAUEHNUe TOH
POJIH, KOTOPYIO OHU IIPU3BAHBI UT'PaTh B IIPeZOTBPA-
IIeHWHW HapyIlleHWl MpaBa Ha JKU3Hb, HE TOJPhIBA-
auck (cM. IToctanosieHue EBpomnelickoro Cyza mo
ey «MuneycHud 1 MuieycHU4Y-OcleHxaliM IpOTUB
XopBatuu» (Mileusni¢ and Mileusni¢-Espenheim v.
Croatia) ot 19 ¢eBpass 2015 r., xxamoba N2 66953/09,
§ 66, a Taxke yrioMuHaBIeecs Bollle [locTaHOBIEHME
Boarmoii [lanatel EBponeiickoro Cyza mo geny
«Enepbunzpi3 mpoTus Typuun», § 96).

(b) IpumeHrerue 06WUX NPUHLUNOB
8 Hacmosiuem Oejie

240. Kax BU/JHO U3 BHIIIEU3IOKEHHBIX 00IIUX
npuHNUIoOB, EBponelickuii Cyz B cBoell mpeneseHT-
HOI HmpaKTHKe BhipaboTan psaza TpeboBaHUU AJs
MIpU3HAHUSA pacciegoBaHus Mo GaKTy MpUMeHEHU
JIETaJIbHOU CHJIBI TIPEACTABUTENIMU TOCYJapCTBA
«2¢pPeKTUBHBIM». KpaTKO TOBOPSI, OTBETCTBEHHBIE 32
MIPOU3BO/JCTBO PACC/IeN0BAHUSA JOIKHBI OBITh HE3aBU-
CUMBI OT JIMII, IPUYACTHBIX K COOBITHUAM, paccieAoBa-
HHE JOJDKHO OBITh «a/leKBATHBIM», €70 BEIBO/BI JOJIK-
HBI OBITh OCHOBAHHI HAa TLIATEIbHOM, 00BEKTUBHOM
1 6eCIIpUCTPACTHOM aHAJIH3€e BCEX COOTBETCTBYIONIHX
3JIEMEHTOB, OHO JIOKHO OBITH IOCTATOYHO AOCTYII-
HBIM /IJISI CEMbU MOTEPIEBIIETO U OTKPHITHIM /JIS
00IIleCTBEHHOT'0 KOHTPOJIA, a TAKXKe OHO JO/IKHO IIPO-
WU3BOZAUTCS ONEPATUBHO U C COOMOZIEHNEM Pa3yMHBIX
CPOKOB.

241. B HacTod1eM eJle 3agBUTEIbHUIIA BOOOIIe
He JKajoBajiach Ha pacciefloBaHUe, KOTOPOe OBLIO
npoBefieHO He3aBucuMbIM opranoMm (IPCC). B xoze
paccienoBauus IPCC cobpana BakHbIe BellleCTBEH-
Hble ¥ KpUMHUHAIHUCTUYECKHE JOKa3aTeabcTBa (ObLI0
cobpaHo 6osee 800 egUHUI] BEIECTBEHHBIX JOKa-
3aTeNbCTB), pa3bickana cBugeTenedl (GBI B3SITHI
nmouytu 890 cBHETeNbCKUX IIOKa3aHUI), cleJoBajia
BceM TpeOyeMBIM JUHUAM pacciefloBaHUus U 00b-
€KTUBHO IpOaHaIM3WpOBasa Bce BaXKHBIE JOKa3a-
TeabcTBa (cM. § 49 HacTosamero IlocTaHOBIEHUA).

Kpowme ToTO, WieHaM ceMbU IIOTUOIIETO PETYIIPHO
yCTpauBaJjH MOAPOOHEIN GPUGUHT 0 X0[e paccieso-
BaHUA U BMECTe C UX 3aKOHHBIMU IIpeCTaBUTENIMU
nHbopmupoBanu o BeiBogax IPCC (cM. § 49 HacTo-
amero ITocraHoBiaeHus). OHU Takxe ObUIMA IIOJHO-
CThI0 MHGOPMUPOBAHHI 0 BEIBoZax CPS (B yacTHOCTH,
¢ TOMOIIbI0 50-CTpaHUYHOTr0 VHCIEKIIMOHHOTO JJOKY-
MeHTa U Mocjeiyiollero VIHCIIeKIIMOHHOTO JOKyMeHTa
B OKOHYaTesnbHOU pefaknuu (cM. §8 77 u 133 HacTod-
1iero IToctaHoBieHust). OHM TaKKe MOIJIU B CyZieOHOM
MOPSIZIKE TIOABEPTHYTh IIPOBEPKE 3aKOHHOCTH U 060-
CHOBAHHOCTbH PEIIEHU He OCYIIECTBIATh YTOJIOBHOE
TpecieloBaHKe, U OHY OBbLIU IIpeJCTaBIeHbl Ha KOPO-
HEepPCKOM ZI03HAHUU 3a cUeT rocyZapcTBa, B Ipoliecce
KOTOPOTO OHM MOIJIA MOABEPTHYThH IIepEKPECTHOMY
Jorpocy 71 BEI3BAaHHOTO CBUZETENA U U3J0XKUTh CBOU
JIOBO/IBI.

242, XoTsa 6bL1a JoMylleHa HEKOTOpas 3aepKKa
IIpU nepejiade KOHTPOJA 38 MECTOM IMPOHUCLIECTBUS
B pyku IPCC, 3azepxka, kotopyto IPCC noasepria
kputuke (cM. § 56 Hacrosmero [TocTaHOBNIEHNs), 3as-
BUTEJbHUIIA He )KaJoBajach Ha 3TO, U OTCYTCTBYIOT
KaKue-Tn060 OCHOBAHUA MpeAIoaraTh, 4To 3aepiKKa
IocTaBWiIa MO YIpo3y IeJ0CTHOCTD paccieJoBaHUsA
B KaKoIi-m1u60 GpopmMe, KOTOPOE B 1IeJIOM OBLIO IIPOBE-
J€HO OTIEPATUBHO U C COOIIOJeHNEM Pa3yMHBIX CPO-
KOB. /lemapTraMeHT MpopeCCUOHANBHBIX CTAHAAPTOB,
He3aBuUcuMoOe IogpaszaeneHnue MPS, B TeueHue yaca
OBUT U3BEIIEH O IPUMEHEHUHY COTPYAHUKAMU TOTUITNHI
OTHECTPEJILHOI'O OPY)KUS Ha IOpaKeHHe, U Ha TEPBO-
Havya/JIbHBIX CTAAUAX pacciefoBaHUsA TMoaullelickue
CMOT/IH 06€CTIeYUTh HEMPUKOCHOBEHHOCTD MeCTa Mpo-
ucmectBua (cM. § 40 HacTosmero ITocTaHOBIEHU).
Kpome Toro, B To BpeMms kak IPCC onpezesnsia Bolpo-
CBI, KOTOPBIE€ MOXXHO ObLIO OB PACCMOTPETH PaHbIIIE,
ecu OBl OHa ObLIa O HUX HeMe/JIEHHO yBeZOMJIeHa
(nanpumep, 06 06€CTTOKOEHHOCTH BOITPOCOM O 3aTlH-
CsIX KaMephl BUIEOHAOMIOJeHUA Ha CTAaHIIMH METPO
«CTOKBeJI», 00 OTCYTCTBYIOUIUX KECTKUX AMCKAX
B ITO€3/Ie METPO ¥ BO3MOXKHOM BHECEHWHU U3MeHEHUH
B 3aIIMCH KypHaja PErucTpalyy HapyKHOTO HabJI0-
JeHwus, cM. § 56 HacTosamero [TocTaHOBNIEHUST), HO HU
OVH M3 3TUX BOIPOCOB HEe 0Ka3ajCsa IeHTPaJbHBIM
B IIOCJIeIOBABIIIEM paccjieZloBaHUU.

243. Tlo mueHuto EBpomneiickoro Cyza, BbIIIEU3-
JIO’KEHHBIE COOOpaKEHUS BAXKHO IIPUHUMATD 110 BHU-
MaHue MPU pacCMOTPEHUU MPOU3BOACTBA IO ey
B I[€JIOM BBU/JY KOHKPETHBIX K100 3aIBUTEIbHUIIBL,
KOTOPBIE KacajJucCh TOJbKO OTJEIbHBIX aclleKTOB BO-
Ipoca O IOCTaTOYHOCTH paccieZoBaHuA. Kak ykazaHo
B BHIIIIE B OOIUX IPUHIUIIAX, AJIT TOTO, YTOOBI OBITH
«IOCTaTOYHBIM», paccjieZloBaHue JOKHO OBITH CIIO-
COOHO MPUBECTU K YCTAHOBJIEHUIO TO, OBLIO JIU MPHU-
MeHEHUE CHJIbI OTPaBAAHHBIM IIPU 00CTOATENbCTBAX
Ziena, ¥ K BHIBJIEHUIO U TPU He0OXOAUMOCTH HaKa3za-
HUIO BUHOBHBIX JIUI. YIUTHIBasA GpaKThl HACTOSIIETO
Jiena, 3asIBUTeJIbHUIIA YTBEPKJana, (a) YTo c/ieZICTBEH-
Hble OpraHbl OBLIN HE B COCTOSIHMU OLIEHUTH, SIBJIS-
JIOCh JIV TIPUMEHEHUEe CHJIBI ONPaBJAHHBIM, ITOCKOJIBKY
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OHU OBUIY JIUIIEHE BO3MOXXHOCTH PACCMOTPETH, OBUIO
JI pa3yMHBIM HCKPeHHee yOeXJeHHe COTPYAHUKOB
nonunuu Yapau 2 u Yapau 12 B ToM, 4TO IpUMEHE-
HUe CIIH ObUIO HeoOxozuMoO, a Takxke (b) 4To Hezo-
CTaTKU B CUCTEME YTOJIOBHOTO NIPaBOCYAUA B AHIVIUU
U YaJibCce MOZOPBaNIM BO3MOKHOCTb paccjieoOBaHUA
IIPUBECTU K HAKa3aHUIO BUHOBHBIX.

(i) JocTaToO4HOCTDh paccje/jOBaHUA:
MOTJIM JIM BJIACTH HajJexamum obpaszom
paccMOTpeTh, ABJIANOCH JIU ONPaBAAaHHBIM
NpUMEHEHHNEe CUJBI?

(o) Kpumepuii, npumenenHsiii Egponetickum Cydom

244. Kpurepui, nociesoBaTeJbHO IpUMeHse-
Mblil EBponelickum CyZoM Ipu onpefeieHuu Toro,
ABJIAETCA JIU OIIpaBJaHHLBIM UCIIOJb30BaHUE JIeTallb-
HOU cuibl, u3joxeH B § 200 ymoMUHaBIIETOCs BBIIIE
[NTocranoBnenus Espornetickoro Cyza o gemny «MakkaH
u gpyrue npotus CoeguHeHHOro KoponeBcTBa»:

«[IpyuMeHeHUe CUIIBbI IPEICTABUTESIMU TOCYZapCTBa

JUTS IOCTYDKEHMS OTHOM U3 TeJiel, YKa3aHHBIX B ITyH-

KTe 2 ctaTh¥l 2 KOHBEHIIUU, MOXKET OBITH OTIpaBAaHO

B COOTBETCTBUHU C 3TOM HOpMOI KOHBeHIIMU B Tex

CIy4asix, KOTZla OHO OCHOBAaHO Ha MCKPEHHEM yOex-

JEHUY, KOTOPOE TI0 JOCTAaTOYHBIM OCHOBAHUAM SIBJIA-

eTcs 060CHOBAaHHBIM B MOMEHT MHIIM/EHTA, HO BIIO-

CJIEZICTBUM OKAa3hIBAETCS OIMIMOOYHBIM. YTBEPKAATh

obpaTHOe 03Hayajso OBl BO3JIOXKUTH HepeaTbHOE

6peMs Ha roCyZapCTBO U COTPYAHUKOB €T0 IIPABOOX-

paHUTEIbHBIX OPTaHOB IIPU HCIIOJHEHUHN CBOUX 005-

3aHHOCTEHN, BO3MOXXHO, B yIIep6 MX JKU3HU U XKU3HU

IPYTHX».

245. BiacTu rocyzapcrBa-oTBETUMKA YTBEPXK-
Jajiu, 9YTO Pa3yMHOCTh yOeXZeHHOCTU B HEOOXO-
JUMOCTh IIPUMEHEHUS JIeTaJbHON CHUJBI JOJIKHA
OIpeseNaThCa CyOBEKTUBHO. XOTs 3aABUTENbHUIA
coTyIacuIach € 3TUM, TPEThS CTOPOHA, BCTYMUBIIAS
B IPOU3BO/ZCTBO MO JleNy, yKa3aja, 4TO UCKpeHHee
ybexZeHre JOKHO OIEHUBAThCS C YYETOM OOBbEK-
TUBHOTO CTaHZAapTa Pa3yMHOCTH. JTO, OJHAKO, OYe-
BUJHO KaK U3 NPUMeHeHHA YKa3aHHOTO KpUTepud
K KOHKPETHBIM QaKTaM B Aejie «MaKK3H U IpyTHe Ipo-
tuB CoeguHeHHoro KoposnescTBa», Tak U U3 Ipele-
JeHTHOU mpakTuku EBpomneiickoro Cyza 1mocie BhIHE-
cenuda [loctaHoBneHua no geny «MakKKsH U pyrue
npoTtuB CoexuHeHHOro KoposeBcTBa», YTO HaIuume
«IOCTATOYHBIX OCHOBAHWI» JOKHO OIIPEAENIThCS
cy6bekTuBHO. B psze gen Eppomneiickuit Cya mps-
MO OTMeYaJsl, YTO, TaK KaK OH OTOPBaH OT COOBITHH,
0 KOTOPBIX UZIET pedYb, OH HE MOXXET IOJAMEHATH CBO-
UM cOOCTBEHHBIM MHEHHEM OLIEHKY CUTYAIH COTPYZ-
HUKA TIOJUIUU, KOTOPHIN 00s513aH ObLT pearupoBaTh
Ha 06CTAHOBKY B DKCTPEHHOHN CUTyalllH, YTOOHI IIpe-
JOTBPATUTh UCKPEHHE BOCIIPUHUMAEMYIO OTIACHOCTh
JJIsT er0 KU3HU WIN XKU3HU Apyrux jogei. Ckopee
EBpomnetickuii CyZ JOKeH pacCMaTpuBaTh COOBI-
THUA C TOYKU 3peHus jauna (Jui), AeiicTBOBABIIETO
(meiicTBOBABIINX) B COCTOAHUM HEOOXOAUMOM 000-
POHBI B MOMEHT TeX COOBITHH (CM., HAIpUMep, YIIO-
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MUHaBIIeecs Bhille [locTaHOBNeHUe EBpomeiickoro
Cyza mo zeny «ba66unc npotuB CoeAWHEHHOIO
KoponeBcTBa», § 139, u ymoMuHaBIIeecd BHIIIe
[ToctanoBneHue Bonbmoii ITanaTel EBponeiickoro
Cyza nio geny «/lxxynuanu u l'azxio npotus Utanuun»,
88 179 u 188). CiexmoBaTesibHO, B Aeiax, 3aTparupato-
mUx cTaThbio 2 KoHBeHIMY, B KOTOPBIX EBpomneiickuii
Cyz cnenyanbHO paccMaTpuBal BOIPOC O TOM, JOCTa-
TOYHO JIU OCHOBHIBAJIOCH YOEXKeHHe Ha UMEBIIUXCS
JI0OBOJIaX KaK JIeHCTBUTEIbHOE Ha TOT MOMEHT, OH He
3aHAJT MO3UIUI0 CTOPOHHETO HabIIoAaTeN s, BMECTO
3TOTO OH TIOMBITAJICA MOCTAaBUTh CeOS B MONOXKEHUE
4yeJI0BeKa, IPUMEHUBIIETO JIETANbHYIO CUITY, KaK IIpU
oTipe/ieIeHUH TOTO, OBUI X YeJIOBEK UCKPEeHHEe yOexK-
JIeH B CBOEeM TIOBE/IEHUH, TaK U NPU OlleHKe HEOOXO/H-
MOCTH CTelleHU TpUMeHeHHON CcUJIbl (CM., HalpuMep,
[TocranoBnenue bosnbmoii [Tanatel EBponetickoro Cyza
o ey «Makapaiuc npoTtus ['penun» (Makaratzis v.
Greece), xanoba N2 50385,/99, §§ 65-66, ECHR 2004-
XI, Pemenne EBpomneiickoro Cyza mo zeny «Onmaax
npotuB Benrpun» (Oldh v. Hungary) ot 14 ceHts-
6ps 2004 r., xanoba N2 56558/00, a Takke yIoMu-
HaBlleeca Bhllle [TocTaHoBneHre bonbioi ITanaTel
EBpormeiickoro Cyza no geny «/pxyauanu u agxuo
npotuB Urtanum», § 189).

246. Kpome Toro, IpUMeHAA JaHHBIN KpUTepUl,
EBpomneiickuii CyZ He OTHOCUTCA K Pa3yMHOCTU KakK
K CaMOCTOATETbHOMY TPEOOBAHMIO, a KAK K BAXKHOMY
baKTOpy IpU ompeAeNeHuU TOTO, OBUIO JIU yOexKae-
HHMe YeCTHBIM U NPUAEPKUBANIUCH JTU €e UCKPEHHE.
B IlocTtanoBnenuu 1no geny «MakksH U Apyrue mpo-
tuB CoepnHeHHoro KoponescTBa» EBponeiickuii Cyz
BBISIBIJI OMTACHOCTh BO3JIOXKEHUsI HEPeaTbHOTO OpeMe-
HU Ha COTPYAHUKOB IIPaBOOXPaHUTEIbHBIX OPraHOB
TP UCIIOJTHEHWY UMU CBOUX 0bsf3aHHOCTeH. Vcxoas
U3 3TOr'0 OH He YCTAaHOBWJ HapyIIEHUA CTATbU 2
KOHBEHITNHU, TTOCKOJIBKY CONJATH «ObLIN MCKpPEHHE
yOexXZeHbl C yUeTOM IIpeA0oCTaBIeHHON UM HHOOP-
MalliH, KaK YKa3aHo BHIIIE, YTO UM HaZ0 OBLIO CTpe-
JIATH B IIOZ03peBaeMbIX C LIeJIbl0 He AaTh UM B30pBaTh
60MOy ¥ IPUYMHUTE Cephe3HbIe TIOTEPU» (CM. YIOMU-
Hasleecd Bhille [ToctaHosneHue EBpomneiickoro Cyza
1no geny «MakksH U gpyrue npotuB CoeJMHEHHOT'O
KoponesctBa», § 200). AHaIOTMYHBIN TTOAXOJ, TO €CTh
OpHEHTAIIYsA B TIEPBYIO 04epe/ib Ha UCKPEHHOCTh yOex-
J€HHOCTH, MOXHO YBU/IETb BO MHOTHUX JIPYTUX Jieax,
BKJIIOUas yIoMHHaBlleecs Bbille [locTaHOBIEHUE
EBpomneiickoro Cyza mo geny «AHAPOHUKY u KoH-
CTAaHTHHY npoTuB Kumpa», § 192, ynoMuHaBiieecs
Boille [ToctaHoBnenue EBponeiickoro Cyza mo femy
«babbuHc npotuB CoearHeHHOTO KOposieBCTBa»,
§ 140, IToctanoBnenue EBpomneiickoro Cyza mo
neny «TonybeBa mpotuB Poccutickoit ®epepamum»
(Golubeva v. Russia) ot 17 gekabps 2009 r., xajo-
6a N2 1062/03%, § 102, TTocTaHoBneHue EBpometickoro
Cyza mo pgeny «Bacunesckaa u Kanynkaa npo-

! Cm.: Poccuiickas xpoHuka EBpomnetickoro Cyza. 2010. N2 2 (npu-
Meu. pedakmopa).
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tuB ITonbmm» (Wasilewska and Katucka v. Poland)
ot 23 deBpana 2010 r., xamober N2N2 28975/04
u 33406/04, § 52, a Tak)xe ymoMUHaBIlleecs BbIlIe
[ToctanoBneHue Bonbmoii ITanaTtel EBponeiickoro
Cyza nio geny «/lxxynuanu u l'azxiio npotus Utanun»,
§ 189.

247. B 5T0Ii CBsI3U ceAyeT 0c060 OTMETUTh, UTO
EBpomneiickuii Cyz BoOOIIe HUKOTZA HE YCTAaHABIUBAI,
YTO JINI[0, HAMepeBalolieecs AeHCTBOBATh B COCTO-
SHUM HEeOOXOAUMOM 060POHEBI, YECTHO BEPUIO, UTO
MIpUMEHEHWE CHIBI OBUIO HEOOXOAUMO, HO YCTaHABIH-
BaJ HapylieHue ctaThu 2 KOHBEHIIMM HA TOM OCHO-
BaHUU, YTO 110 JJOCTATOYHBIM OCHOBAHUAM Bepa He
BOCTIpUHMMAJIach Kak o6ocHoBaHHasA. CKopee BCeTo,
B ZielaX O IPeAINOJIOKUTETIbHON HeoOXoAuMOM 060-
poHe EBpomnetickuit CyZ ycTaHaBIWBAN HapylleHUe
cratbu 2 KOHBEHIIUU TOJBKO B T€X CAy4asax, KOTZAa
OH OTKa3bIBAJICA NMPU3HATH, YTO Bepa ObLIA YECTHOU
(cMm., Hanpumep, [TocTanosnenue Esponetickoro Cyza
o Aeny «AXMaZOoB W AApyrue MpoTuB Poccuiickoi
denepanun» (Akhmadov and Others v. Russia) ot
14 nHosi6psa 2008 r., xxanoba N2 21586/02, § 101,
a Taxkke [Tocranopnenue EBpormneiickoro Cyza 1o zgeny
«CynelimanoBa npoTus Poccuiickoit ®Pexepauun»
(Suleymanova v. Russia) ot 12 mas 2010 r., :xanoba
N2 9191/061, § 85), unu B Tex ciaydaax, Korga cre-
TeHb MPUMEHEHHO! CUJIBI OblIa COBEPIIEHHO HeCo-
pasMepHa (cM., HaIpuUMep, YIIOMUHaBIIeecsd BBIIIe
[ToctaHoBnenue EBponeiickoro Cyza 1o geny «['toib
nportus Typrum», 88 82-83).

248. CnegoBaTenbHO, U3 TMpelleZleHTHON Mpak-
trku EBpomeiickoro Cyza MOXHO yCMOTPETh, YTO
IIpU NMpUMeHeHUU KPUTepusA, YCTAaHOBJIEHHOTO IO
aeny «MakksH u pyrue npotuB CoeJUHEHHOTO
KopoJsieBcTBa», IIaBHBIN BOIIPOC, KOTOPHIN HEOOXOI1-
MO OBUTO pa3pelIuTh, MPUAEPKAICT JIU YETOBEK YeCT-
HOTO U UCKPEHHETO yOeXAeHUs B TOM, UTO IpUMeHe-
HUEe CUJIBI ObLIO HeoOXoauMO. IIpy pellleHNH JaHHOTO
Borpoca Esporneiickuii Cyz Jo/KeH y9ecTb, ObLIO JIU
ybexxaeHne Cy6beKTUBHO Pa3yMHBIM, CO BCECTOPOH-
HUM YYETOM OOCTOSITENBCTB, CYIECTBOBABIINX B COOT-
BETCTBYIONUI Tlepuo/ BpeMenu. Eciu ybexxeHve He
OBUIO CyOBEKTUBHO Pa3yMHBIM (TO €CTh OHO He OBLIO
OCHOBAHO Ha CyO'beKTUBHBIX JOCTATOYHBIX OCHOBAaHU-
sIX), BIIOJIHE BEPOSATHO, 4T0 EBpomnetickomy Cyay 6yaeT
TPYZAHO COTJTIACUTHLCS C TEM, YTO OHO OBUIO YECTHBIM
U eMy UCKpeHHe CJIe[0BaJIH.

(p) IlpasunvHocms Kpumepus,
NpUMeHseM020 8 AHzeaUU U Yanbce

249. B HacToAImEeM Jiejie KOPOHEp ONucas MoAJe-
JKaL[Ui MPpUMEHEHHI0 KPUTEPUN CIeAyIoIuM obpa-
30oM (cM. § 106 HacTosmero [TocTaHOBIEHU):

«...BBUI JI COTPYZHUK MOMUIMN YECTHO ¥ MCKPEHHE

yOexRJeH, YTO eMy HeobX0AUMO OBUIO IPUMEHUTH

CIJIy JJIS 3aI[UTHl CaMOTO cebs v (WIK) APYTUX JIVIL?

ITo Bompoc CyObEKTUBHOM Bephl. Jlake eciu yoex-

1 Cwm.: Tam xe. 2011. N2 1 (npumeu. pedakmopa).

ZleHre OoMMGOYHO, U IaXKe ecsiu orbKa Oblia Hepa-

3YMHOH, IO-IIPEXXHEMY MOXXET IIPUMEHATHCA J0BOJ,

B I10JIb3Y HEBUHOBHOCTH. PaByMHOCTb y6e)KL[eHI/IH

ABJIAETCA OTHOCHMMBIM I0BO/IOM TOJIBKO B OTHOLIIEHUN

ITOMOIITY TIPUCSKHBIM PEIIUTh BOIIPOC O TOM, OBLIO

JIU yoexeHue Z06POCOBECTHBIM. . .».

250. Xora Esponetickuii Cyz paHee paccMaTpuBas
BOIIPOC O COBMECTUMOCTH 3TOT'0 KPUTEPHSA CO CTaThel 2
KonBennuu, 3Ty fena He noMmorawnT EBponelickomy
CyzZy B U3y4yeHUU ero. JTO IpaBja, YTO B YIOMUHAB-
memMcs Bhllle PelmeHUu mo Jeny «beHHeT MPOTUB
CoegunenHoro KoposnescTBa» EBpornetickuii Cyz 4eTKo
YCTAHOBHJI, YTO HE CYLIECTBYET «ZA0CTATOYHO OOJIbIIOMH
Pa3HUIBI MEX/Y OollpesieleHueM HeobXoauMou 060-
POHBI B aHIVIMHCKOM ITIpaBe M KpUTEpPHEM “abCoIIoT-
HOI HEe0OXOAMMOCTH”, IPeAYCMOTPEHHBIM CTaThel 2
KonBeHnuum». OfHaKO BOmpoc B fiesie «<beHHeT IpoTUB
CoenuHeHHOTO KOpOJIEBCTBa» 3aKJTIOYAICT B TOM, GBI
JIV KpUTepuil, IpUMeHeHHBII KOPOHEpOM, a UMEHHO
YTO TIPUMEHEHUE JIETATbHOMN CHJIBI ZIOMKHO OBITH «pa-
3YMHO 000CHOBAHO», COBMECTUM C TpeboBaHUEM «ab-
COJIIOTHOM HEOOXOAMMOCTH» B cTaThe 2 KOHBEHIINH.
EBpometickuii Cyn He GBI, CIeZIOBaTENLHO, TIPU3BAH
paccMOTpeTh BONIPOC O COBMECTHMOCTH 3aKOHOZa-
TeJbCTBA C TpeGOBaHMEM, YTOOH YeCTHOE YOeXKaeH e
BOCIIPUHUMAJIOCh Ha JOCTATOYHBIX OCHOBAHUAX 000-
cHoBaHHOM. /JaHHBIN BOIIPOC BO3HUK B Jiesie «Kapaxep
npotuB CoeauHenHoro KoposescrBa» (Caraher v. Uni-
ted Kingdom), xanoba N2 24520/94, ECHR 2000-I,
B KoTopoM EBpomnetickuit Cys ycTaHOBWI, YTO IOA-
XOJl CyAbU GBLT COBMECTUM C MPUHIIUIIAMU, YCTAHOB-
senHsiMu B [TocraHoBiaenuu EBpometickoro Cyga
o geny «Makk3H U ipyrue npoTuB CoeAMHEHHOTO
KopomneBcTBa». OfHaKO OAXO/, CYZAbU B Aeiie «Kapaxep
npotuB CoeavHeHHOTro KoposeBcTBa» HECKOJIBKO
OTJINYAETCS OT MOAXO0/A, MPUHATOTO B HACTOAIEM
Jiene, U rOCyAapCTBO-OTBETYHK COTTIACUIOCH C TEM,
YTO TIOCTIEHEE SIBISAETCA TOYHBIM OTPaKeHWEM ITIpaBa
CTpaHBL.

251. U3 10BOJIOB CTOPOH U BHYTPUI'OCYZapCTBEH-
HBIX pelIeHW B HACTOAILIEM JieJie SICHO, 9YTO (OKycC
KpUTEPUSA HeOOXOAMMOUN 0OOpPOHHI B IIpaBe AHIVIUU
1 Yanbca 6bUT 06pallleH Ha TO, CYIeCTBOBAJIO JIU YeCT-
HO€ U MOAJIMHHOE yOeXKIeHUe B TOM, YTO IPUMEHEHHE
cbl 66UT0 HeobxoauMO. CyOBeKTUBHAS PAa3yMHOCTh
3TO¥ Bephl (WM HaMU4Yue CyOHEKTUBHBIX JOCTATOY-
HBIX OCHOBaHUH /I Hee) B IPUHIUIIE OTHOCUTCH K BO-
Ipocy, AeCTBUTENBHO JIU ee MPUZAePKUBATUCh YECTHO
U vcKkpeHHe? Kak TOJIbKO BO3HUKAET aHHBIN BOITPOC,
BJIACTHU AOJIKHBI PACCMOTPETH BOIPOC O TOM, OBLIa
JIU IpUMeHeHHas Cuia «abCoMIOTHO HEOOXOAUMOL».
DTOT BOIIPOC — BOIIPOC IIPONOPIIMOHAIBHOCTU, KOTO-
PHIl TpebyeT OT BacTel elile pa3 pacCMOTPETh BOIIPOC
0 Pa3yMHOCTH: TO €CTb ObLIA JIU PAa3yMHOU CTETEHb
NIpUMeHEeHHON CUJIBI, VIUTHIBAsA TO, B UEM YeJIOBEK
OBUT YeCTHO U UCKpeHHe ybexaeH (cm. §§ 148-155
Hacrodmero [locraHoBIeHNS).

252. Henb3sa ckasaTh, 9T0 cHOPMYIUPOBAHHBIN
MoZI06HBIM 006pa30M KpUTEPHi, IPUMEHSIEMBIH B IIpa-
Be AHIVIUU U Y3JIbCa, 3HAYUTEJIBHO OTINYAETCA OT
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cTaHzapTa, npuMeHeHHoro EBponelickum Cyzom
B [locTaHoBNeHUU 110 ey «MaKKaH U ApyTrue mpo-
tuB CoeguHeHHoTo KoposeBcTBa» U B cBoel mpelle-
JIeHTHOH IIpaKTHKe Tocje BeiHeceHus [locTaHOBIeHUA
no geny «MakksH U gpyrue npotuB CoeMHEHHOT'O
KoposescTBa» (cMm. §§ 244-248 nacroamero [loc-
TaHOBJeHU:A). [I[pyHUMasa BO BHUMaHue, 4To EBpo-
neiickuit CyA paHee OTKasblBajciad ycMaTpUBaTh
IIpOCYeTH B IpaBe CTPaHHBI JUIIb M3-3a Pa3HUIBI
B GOPMY/IMPOBKaX, KOTOpasi MOXKET OBITh IIPeoJoIeHa
TOJIKOBaHUAMU BHYTPUT'OCYIAPCTBEHHBIX CYZ0B (CM.
[Toctanonenue EBpormeiickoro Cyza mo geny «Ilepk
npotuB Typuuwu» (Perk v. Turkey) ot 28 mapra 2006 T.,
anoba N2 50739/99, § 60, u ymoMuHaBIiieecs BhIIIe
[Mocranoenenue bompiioii [Tanater EBpomnetickoro Cyza
1o geny «/>xynuanu u l'agpxuo npotus Vtammm», §§ 214
1 215), Hesb3s1 TOBOPUTh, UTO OIIpeZieieHre He0OX0U-
MO 0OOpOHBI B IpaBe AHIVIUU U Y3J/IbCa HE JOCTUTAET
YPOBHS CTaHAapTa, TpebyeMoro craTbeli 2 KOHBEHITHH.

253. Takke 04eBHHO, YTO B HACTOSAIIEM Zieie BCe
He3aBUCUMEIE OpPTaHbI BJIACTH, OIleHUBABIIME JelCT-
BUA COTPYAHUKOB oy Yapiau 2 u Yapau 12, Tma-
TeJbHO IPOBEPUIN CYOBEKTUBHYIO Pa3yMHOCTb UX
ybexxaenvis B ToM, uyto YKau [Tlapss e MeHesec SABIAT-
cs1 TEPPOPUCTOM-CMEPTHUKOM, KOTODPBIH B J060#1
MOMEHT MOT IIPUBECTH B JleficTBUE B3PHIBHOE YCTPOii-
cTBO. B noknaze «CtokBenn-1» IPCC oTrMmeTunaa, 4TO
JeHCTBUSA COTPYAHUKOB nosunyu Yapau 2 u Yapau 12
JOJKHBI OIEHUBATHCS B CBETE COOBITUMN JHSA U COOBI-
TUU ABYX NpeABIAYIIUX HeZenb. B yacTHOCcTH, IPCC
y4ila UHCTPYKTAX CIEI[UaJUCTOB 10 IPUMeHEHUIO
OTHECTPEJBHOTO OPYXUSA, OJHO3HAYHYIO UAeHTUDU-
Kaiumo ge MeHe3eca 6purajaMu HapyKHOTO HabJI0-
JleHUs1, pellleHre 0 BCTYIUIEHUHU B IeCTBUE «KPaCHOTO
KOZa», KOTZa CIelMaarCThl 10 IPUMEHEeHUIO OrHe-
CTPEJbHOTO OpY:KUA Mpubbuiu B CTOKBELI, U IIPUKA-
3aHue yIIOJTHOMOYEHHOI'0 OTBETCTBEHHOT'O CTapIIero
oduiiepa «0CTaHOBUTH» e MeHe3eca (cM. § 60 HacTo-
smiero [TocTaHOBIEHUS).

254. CPS Takxe IpUHsIA BO BHUMaHUe TOT GakKT,
9TO cOObITUSA B CTOKBEJUIE «ITPOU3OLLIN B CIUTAHHBIE
CEKYH/IbI» U CYI[EeCTBYIOT «HEKOTOPbIE HE3ABUCUMBIE
CBUZETENIbCTBA, IOATBEPKAI0IINe Paccka3 COTpyA-
HUKOB TOJIMIIUM O TOM, YTO OHM 60sIuCh, uTo YKaH
[Ilapsib MOT IPUBECTU B JleliCTBHUE B3PBIBHOE YCTPOM-
ctBO» (cM. § 78 HacToamero IToctanoBinenus). CPS
Jajnee OTMETUIA, YTO, €CJIU COTPYAHUKU MOJULUU
Yapmu 2 1 Yapau 12 efiCTBUTEIBHO BEPWIN, YTO OHU
ZeHiCTBOBAJIM B COCTOSTHUM HeOOXOZAUMOU 0OOPOHEI,
TO AeUCTBUsA, KOTOPhlEe OHU MpeANPUHSIN, 3aCTPEIUB
ne Menezeca, 6bUTH OBl Pa3yMHBIMH, 4 He HENPaBo-
MepHbIMU (cM. § 83 HacTosmero [TlocTaHOBIEHNS).

255. AHaJIOTUYHBIM 06pa3oM KOPOHEp SICHO iaj
MOHSATD, YTO OH JJOJDKEH YYECTb Pa3yMHOCTh yOeX-
JeHUA COTPYAHUKOB noaunuu Yapau 2 u Yapau 12
B TOM, 4TO MPUMeHEHUE CUJIBI ObLIO HEOOXOAUMBIM,
YTOOBI PEIIUTD, TPUIEPKUBATHCH I OHU STOTO YOEXK-
JeHUs: 9ecTHO U uckpeHHe (cm. § 106 HacTosAImeEro
[TocTaHOBIEHHUSA).
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256. CiemoBaTeIbHO, HEMb3SI CKa3aTh, YTO BIACTHU
He PacCMOTpEeNH B COOTBETCTBUU C TPeOOBaHUAMU
cratby 2 KOHBEHIUU BOIIPOC O TOM, OBLIO JIU MPHU-
MeHeHHUe CUJIbl COTPYAHUKaMU noauuuu Yapau 2
u Yapsiu 12 ompaBJaHO IpH 0O6CTOSATENbCTBAX MHIIU-
JleHTa.

(ii) JocTaTo4HOCTDh paccjeOBaHUA:
OBIJIO JIX OHO CIIOCOOHO BBHIIBUTDH

U IpU HeOOXOAMMOCTH HaKasaTh
BUHOBHBIX JUII?

257. XoTsA BIAaCTU HU IPU KAKUX OOCTOSATENb-
CTBax He JIODKHBI IOTYCKATh, YTOOBI OTACHBIE JJIs
’KU3HH MPECTYIIEHUs OCTaBalKch Oe3HaKa3aHHBI-
mu, EBponefickuii Cyz He pa3 yKaselBal, 4To 06s3a-
TeJbCTBO F'OCYAApCTBa B COOTBETCTBUU CO CTaThel 2
KoHBeHIIUM NpPOBOAUTH paccjejoBaHUe fABJIAET-
ca 06g3aTeIbCTBOM, KacaroluMCsa MCIIOAb30BaHUA
CpelCTB, a He JOCTWXeHUA pesyabraTta (cMm. § 233
HacTosmero [ToctaHoBneHus). B cBoux 6osee paH-
Hux fenax EBponetickuii Cyz oTamya, 4To «paccie-
JOBaHUE OIKHO OBITH CIIOCOOHO IIPUBECTH K BBIAB-
JIEHUIO U HaKa3aHWUI0 BUHOBHBIX JUI» (CM. YIIOMU-
HaBleecs Bainle [TocraHoBiaeHue bosbioii [TanaTer
EBporetickoro Cyza no geny «Ortop npotus Typuuu»,
§ 88). OaHako B 6osiee MO3AHEN TIpeleIEHTHOM MTPaK-
THKe 3TO TpeboBaHUe OBIIO YTOUHEHO C IIeJbIo cdop-
MyJIupoBaTh TpeboBaHue, YTOOH pacciefoBaHUe
OBLIO «CIMIOCOOHO MPUBECTU K YCTAaHOBJIEHHIO TOTO,
OBLIO JTM TTPUMEHEHHUE CUJIBI OTIPaBJaHO MPU UMEB-
MUXCSA 06CTOATENbCTBAX... U K BHISIBIEHUIO U, IPU
He0OXOAMMOCTH, K HaKa3aHWUI0 BUHOBHBIX JIHI» (CM.
yImoMuHaBieecs Boille [TocTaHoBIeHUe bosbiioit
[TanaTte EBpomeiickoro Cyza mo geny «/[KyauaHu
u l'ampxuo npotus Utanuu», § 301, cM. Takxe y1o-
MUHAaBIIeecs Bbile IlocTaHoBieHue Bbosbimoi
[Tanmathl EBponetickoro Cyaa mo zeny «Mycrada TyHd
u ®spxupe Tynu npotus Typuum», § 172). 113 aTtoro
caeayet, 9To cTaTha 2 KOHBEHITUM He MoZpa3yMeBaeT
NIpaBo MO/ABEPraTh TPEThUX JIUI] YTOJOBHOMY IIpeciie-
JIOBaHUIO WIU OCYKJEHUIO 3a IpecTyIUleHue (CM. yIio-
MUHaBIIeecs Bbille ITocTraHoBnenue bosbinoi [TanaTh
EBpomneiickoro Cyza mo geny «MacTpoMmaTTeo mpo-
tuB Typrum», § 90, a TaK)Ke YIOMUHABIIEECS BhIIIe
[ToctanoBnenune Bonbmoit ITanaTel EBpomneiickoro
Cyza no geny «Ilunux npotus CroBeHUU», § 194).
CKopee c y4eTOM JieJia B I1eJIoM 3aiaueli EBporeiickoro
Cyza siBJIsieTcs aHaIu3 TOro, /10 KaKOH cTelleHU BlIacTh
BBHITIOJIHWIY TIATETbHOE U3yUYeHUe fena, Tpebyemoe
cratbeil 2 KoHBeHIIMU (CM. YIIOMUHAaBIIEeeCs BHIIIE
[ToctanoBneHnue Bonbmoi ITanaTtel EBponeiickoro
Cyza no geny <<EHeprI/:LbI3 npotuB Typruu», § 95).

258. Kak oTMmeueHO BHIIIE, B § 241 HacTosAIero
[TocTaHoBIeHNA, HUKaKHe U3 UMEBIIUXCA B Paclops-
JKeHUM JOKyMeHTOB He HaBoAUuT EBpormetickuit Cyz Ha
MBICJTB O TOM, YTO B HACTOSIIEM JIeJie BJIacTH He cobpa-
JIN BaXXKHBIX BEIIECTBEHHBIX U KPUMUHATUCTUYECKUX
ZI0Ka3aTebCTB WIN He JOMPOCUIN BaXKHBIX CBUZETe-
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JIeH ¥ He TIOMYYWIN BAXKHYIO Ui [le1a MHGOPMAIIHIO.
KpomMme Toro, cobpaHHbIe 0OKa3aTelbCTBaA OBLIM TIIA-
TeJbHO IIpOaHaau3UpoBaHbl U oneHeHsl IPCC, Hesa-
BUCUMBIM CJIeICTBEHHBIM OpPraHOM, KOTOpas IOJy-
ynia CBUAeTeNbCKHe MToKa3aHua nouytu 890 yeoBeK
u cobpasa 6osee 800 eArHUI] BellleCTBEHHBIX 0Ka3a-
TeJIbCTB, a Takke KoposeBckoii cy:k00#1 yTOJIOBHOTO
IIpecieIOBaHus, Cybel U MPUCSHKHBIMU B X0Zie CyZe0-
HOTO pa3bupaTenbCTBa YTOJTOBHOTO /lefia B OTHOIEHUH
BezoMcTBa KOMuCCapa CTOJIMYHOMN MONUINH, B KOTO-
poM 47 cBuzeTenel OBUIM BBI3BAHBI JIA aYd TTOKa-
3aHUMH, a TaKXXe KOPOHEePOM U IPUCAKHBIMU B X0OJie
KOPOHEPCKOTO ZIO3HAHMSA, Ha KOTOpOe OBLT BBI3BaH 71
cBugetenb (cMm. §§ 45-71, 77-99, 100-101 u 103-127
HacTodaiero [locraHoBiaeHua). 3asgBUTeNbHUIIA HE
MBITaJach yTBepkAaTh obpaTHoe. CleZoBaTENbHO,
eMHCTBEHHBIN BOIIPOC, CTOAIINY nepesi EBponelickum
CyzZoM, MOIVIO JIW pellieH’e He OCYIIEeCTBIATh YIOJ0B-
HOe IIpecyieJoBaHNe KOHKPETHBIX COTPYAHUKOB IOJIU-
LMY U IPUBJIEYb K OTBETCTBEHHOCTH TOIBKO Be1oMCTBO
KOMUCCapa CTOJIMYHOM TOUIIUY B KauecTBe paboToga-
TeJI COTPYAHUKOB TIONUITUH, CaMO MO cebe COCTaBUTD
IIpolLieccyaJbHOE HapylleHue cTaTby 2 KoHBeHIUH.
259. Jlo cux nop EBponeiickuii Cyz He KpUTUKOBAJ
TO VIV UHOE pellleHre 00 YTOJIOBHOM TpecyieIoBaHuH,
BBITEKABIIIEe U3 pacCielloBAHUA, KOTOpOe B APYTUX
OTHOIIEHUAX He IPOTUBOpevymIo cTaTbe 2 KoHBeHIUH.
B metictButenpHocTu EBpomneiickuit Cya BeIpa)kan
yBakeHUe K JloroBapuBaromuMes [ocyzapcTBaMm Kak
B OpraHU3alMU CBOEU CUCTEMBI OPTaHOB IIPOKYypaTy-
PBI, TAaK U B IPUHATUM pellieHus 00 yToJIOBHOM IIpe-
cle0BAaHUU OT/eJIbHBIX JUILl. B yIOMAHYTOM BhIIIE
[TocTanosnenuu 1o geny «Kosessl mpotus bosarapun»
EBponetickuii Cyz SCHO Zjaj IOHATD, UTO:

«...He cyiefyeT 3a0bIBaTh O TOM, YTO CUCTEMBI yTOJIOB-
HOT'O IIpecjIeIoOBaHUA PAa3IUYHbIX I'OCyAapCTB U pas-
Hble IIpolieccyalbHble HOPMBL YI'OJIOBHOT'O pacciie-
ZIOBAHUA MOTYT OBITH COBMECTUMSI C IIOJIOKEHUAMU
KonBeHnnuu, KoTopas He IpeAyCMaTPUBAET KaKyo-
1160 KOHKDETHYIO MOJeJNb B 3TOM OTHOIIEHUHU...
HesaBrucuMocTb ¥ 6eCIpUCTPACTHOCTD B enax,
B KOTOPBIX (pUIYPUPYIOT BEICOKOIIOCTABIEHHBIE TIPO-
KypOPHI WX ApyTHe opUIMaIbHEIE NI, MOTYT ObITh
obecredeHbl Pa3IMYHBIMU clIocOOaMy, TAKUMU KaK
pacciesoBaHKe M YIOJOBHOE IIpecjiefloBaHUe, OCy-
LIeCTBJIAEeMble OTEJIbHBIM OPraHOM, CTOAILIMM BHE
CUCTEMBI YTOJIOBHOT'O NIPEC/IeOBAHMNS, ClIel[albHbIe
rapaHTHUH CaMOCTOATENIbHOI'0 IPUHATHA pellleHUlH,
HECMOTps Ha MepapXUYeCcKy0 3aBUCUMOCTD, 0061Ie-
CTBEHHBIN KOHTDOJIb, CyA€OHBII KOHTPOJIb WIN HHBIE
MepHl. B 3azady EBponetickoro Cyza He BXOAUT OIIpe-
ZielleHre, KaKas cicTeMa HaWwIydIuM o6pa3oM OTBe-
qaeT Tpe6oBaHUAM KonBeHnuu. OfHako u3bpaHHasA
rocyznapcTsoM — wieHoMm CoBera EBpomnl cuctema
Z0JDKHA rapaHTUPOBATh B 3aKOHOZATEIbCTBE U HA
IIpaKTHKe He3aBUCHUMOCTb U 00beKTUBHOCTD pacciie-
ZIOBAHUS TIPU BCceX OOCTOATENBCTBAX U HE3aBUCUMO
OT TOTO, 4YTO B JleJie 3aMellaHa yOnryHas Gurypar
(8§ 208).

260. AnanornyHbiM 00pa3oM B [TocTaHOBIEHUH 11O
aerny «bpekHes npotus CoeanHeHHOro KoponescTBa»
(Brecknell v. United Kingdom) ot 27 Hosi6ps1 2007 T.,

kanoba N2 32457/04, § 81, Espormeiickuii Cyz X0Ts
Y yKa3aJ, 4TO IIepBOHAYaJbHOE pearupoBaHUe cliel-
CTBUSA XapaKTepPU30Bajach OTCYTCTBHEM HeOOXOAU-
MOI He3aBUCMMOCTHU (U, C/IeZIOBAaTeNbHO, HApPYIIaIo
TpolleccyaabHBIN acmeKT ctaTbu 2 KoOHBeHIMM), OH
He HallleJl OCHOBAaHUM, MO KOTOPHIM KPUTUKOBATh
pellleHre He OCYUIeCTBIATh YTOJOBHOE IpecieoBa-
HUe B TeX C/Iy4YasX, KOTrZa He ObLI0 «0YEBHUIHO, YTO
Kakoe-T1b0 yrosoBHOE TpeciefloBaHue OyleT UMeThb
MepCHeKTUBY yCIleXa», U B TeX CIy4dasax, Korja OH He
MOXET «CTaBUTh 10/l COMHEHVE BIACTH 32 KaKoe-Trbo
MpeCcTynHoe MpeHebpexkeHUe, ABHYIO HeA0Opoco-
BECTHOCTb WIU OTCYTCTBUE BOU». B fene «bpekHest
npotuB CoesnHeHHOTO KoposeBcTBa» jkanoba Obu1a
MmoZiaHa TIOYTH Yepe3 TPU JECATUIETHS TTOCIe THOeTH
JKEPTBHI, TeM He MeHee OHO HaIJAZHO JEMOHCTPU-
pyeT HexxenaHue EBpomeiickoro Cyza BMeNIMBaThCA
B pelleHre 00 yTroJIOBHOM IIpec/ieZl0BAHUH, BEIHECEH-
HOe J06POCOBECTHO NOCJIe UHBIM 00pa3oM 3¢ deKTHB-
HOTO paccje/JoBaHuA.

261. YkasaB aTo, EBponetickuit Cys uHorza cor-
Jamancsa ¢ TeM, YTO «AHCTUTYIMOHATbHBIE HE/O-
CTaTKU» B CHCTeMe yTOJOBHOTO MPaBOCYyAUA WUIU
OpraHoB MPOKYpPaTyphl MOTYT HapyuiuTb Tpebo-
BaHuA ctaTbu 2 KoHBeHIMU. B ymoMuHaBumemcs
BoIle [TocTaHOBIEHUU MO Aeny «KomeBbl MpoTUB
Boarapuu», § 209, Esponeiickuii Cyz yCTaHOBHII, 4TO
TaKre HeJlOCTaTKU B CUCTEMe yTOJOBHOI'O IIpecyeso-
BaHUS MPUBOAAT K OTCYTCTBUIO OCTATOYHBIX TapaH-
TUH HE3aBHCUMOI'0 pacciefoBaHus 1Mo pakTam Impe-
CTYIUIEHUH, KOTOPBIE MOTYT OBITH COBEPIIEHBI PYKO-
BOZSIIMM TIPOKypopoM. B wacTHOCTH, EBpOonelickuii
CyZn ycTaHOBUJ, YTO LiEeHTpajJu30BaHHAasA CUCTEMa
YTOJIOBHOTO IpeC/ef0BaHUA CcAenana «[IpaKTHIecKu
HEBO3MOXXHBIM NPOBeZleHre He3aBUCUMOI'O pacciie-
ZOBaHUA 0OCTOSITETbCTB, U300INYAIINX [pyKOBO-
JA11ero mpoxkypopal». XoTsa B HaCTOAIIEM Jiejie He
CYI[eCTBOBAJIO NPENATCTBUM A 3GPeKTUBHOTO
pacciefoBaHUsA, 3asBUTEIbHUIA YTBEPXKAATLA, ITO
OBLIM ¥ JPyTHE MPENSATCTBUSA, MENIaBIIe KaKuM-
160 3HAYUMBIM YTOJIOBHBIM IIpecieZloBaHusIM. Eciu
MoZ06HbIe MPENSATCTBUA CYNeCTBOBAJH, TO OHU
MOTJTH OBl 1aTh BO3MOXXHOCTb OTIACHBIM /ISl KU3HU
[peCTYILUIEHUSM OCTaThcsl Oe3HaKa3aHHBIMU U, KaK
TaKOBBIE, IOPOAUTH IPU3HAKY TEPIIUMOCTHU TrOCyZap-
CTBa K HelIpaBOMEPHBIM JIeAHUAM WIU CrOBOPa Ha UX
coBepienue. Cres0BaTeNbHO, HEOOXOAUMO, YTOOHI
EBpomeiickuii Cya paccMOTpes KaK/AbIi 13 MpeCcTaB-
JIEHHBIX 3afBUTENIbHUIEN JOBOJOB C IeIBI0 OIIpefie-
JIUTh, UMEJIUCh JIU KaK1e-TNO0 «UHCTUTYIIMOHATbHBIE
HeJZI0CTaTKU», TOPOXKAAloIre TO WM UHOe IIpolleccy-
aJbHOE HapylleHue craTbu 2 KoHBeHIIUN.

(a) CPS

262. B AHIINY U YaJibCe pellleHHe O BO30yx/Ie-
HUU YTOJIOBHOTO Jiejla IPUHUMAaeTCa IPOKyPOPOM U3
CPS. Bnactu rocyzapcTBa-oTBeTUMKA yTBEPXKAAIH,
Y 3afBUTEJbHUIIA HE OCIapuBaja 3TOT AOBO/J, YTO
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CPS aBnseTcsa He3aBUCUMBIM OpPraHOM JJid lieneil
craTbhu 2 KoHBeHI[UM. B cepbe3HbIX Aenax, TAaKUX Kak
HacTosllee ZleJo, 3TO pellleHUe NMPUHUMAaeT cTap-
IIUHM 110 MOJIOKEHUI0 IPOKYypPOp, IpeABapuUTeIbHO
MOJIYYUB HE3aBUCUMYIO IOPUANYECKYI0 KOHCYJIbTa-
nuto. EBponetickuii Cyz BooOIe HUKOT/AA HE YKa3bl-
BaJl, YTO pelleHre 06 yroJOBHOM IIpeciiefoBaHUU
JOJDKHO MIPUHUMATBCA cyaoM (CM., HallpuMep, VIIo-
MuHaBIeecd Bhille [locTaHoBieHUe EBponeiickoro
Cyza o geny «Xbio JlxxopzaaH npotuB CoeJMHEHHOTO
KoponescTBa», §§ 122-124, B koTopoM EBponerickuii
CyZn He TOZBEpPT COMHEHHIO TOT akT, 4To pemre-
HHEe 00 YroJIOBHOM IIpecaeZOoBaHUM OBLIO IPUHATO
JOKHOCTHBIM JIUIIOM). [leificTBUTENbHO, IO Kpaii-
Hell Mepe, B 25 JloroBapuBatonuxcsa ['ocyzapcTBax
pelreHre 00 YroJOBHOM IMpecjJeJOBaHUM IIPU-
HuMaeTca npokypopom (cm. § 175 Hacrosmero
[TocTraHoBneHus). CiaemoBaTeabHO, TOT GpaKTOp, YTO
JaHHOe pellleHHe MPUHATO AOXKHOCTHBIM JUIOM,
caM 110 cebe He SBIAETCS MIPO0OJeMOU PU YCIOBUH,
YTO UMEIOTCSA AOCTAaTOYHble TapaHTUM He3aBUCHUMO-
CTU ¥ OOBEKTHUBHOCTH.

263. Kpome Toro, EBponeiickuit Cys He cuu-
TaeT, YTO yIIOMUHaBIIeecs Bhillle [locTaHOBIEeHUE
EBpomneiickoro Cyza mo zgeny «MakCUMOB IPOTUB
Poccutickoii ®egepanun» MoXKeT ObITh UCTOJKOBAaHO
KaK OCHOBaHUe /I MPeAIoIoKeHUs O TOM, YTO IIpe-
XKJe, YeM IPUHUMATb CBOU pelleHUs 00 YroJOBHOM
npecjieJ0OBaHUU, IPOKYPOPHI JOKHBI 3aCIyUINBATh
yCTHBIE TTIOKa3aHUs cBueTeneil. B gene «MakcuMoB
npotuB Poccuiickoit Penepanuu» penieHre 06 yro-
JIOBHOM TIpeC/IeZIoBaHUM OBUTO IPUHATO 6€3 TOTO, YTO-
OBl KaKOM-T1O0 He3aBHUCHUMBIN CIeACTBEHHBIN OpraH
3aCIyIIMBaj YCTHBIE TOKa3aHUsA BAXKHBIX CBUZETeNeN.
CuTyallys B HacCTOSIIEM /ieie COBCeM JIpyrasi, TaK Kak
[PCC, He3aBUCHUMEBIN CIeICTBEHHBIN opraH, poBesa
THIaTeJbHOE paccieZjoBaHue, BKJIIOYaBliee JONIPOC
BCceX BaXXKHBIX cBuzereneit, u CPS umena gocrtyn
K BBIBOJIaM 3TOTO paccjefoBaHUSA MPU NPUHATUU
pelieHus 06 yrojoBHOM mpeciezoBanuu (cMm. § 80
Hacrosmero ITocranosnenusi). Kpome toro, mpsamoit
U IEPEKPECTHHIN JOTPOCH CBUAETENEN ObLIH TPOU3-
Be/ZleHbl KOPOHEPOM B XO/le KOPOHEPCKOT'0 I03HAHUA,
Y OH IIpUIIeNT K BBIBOAY, YTO OTCYTCTBOBAJIHU J0Ka3a-
TeJIbCTBA, PACCMOTPEHNE KOTOPBIX MOIVIO OBITh OCTaB-
JIEHO KOJUIETHH MPUCSKHBIX, KOTOpas MoIa Obl ycTa-
HOBUTH GAKT HEIPABOMEPHOTO YOUICTBA B OTHOIIIE-
HUM JF060T0 MHAWBUAYATBHOTO COTPYAHUKA MTOTHUITUN
(cm. 88 103-127 Hacrosamero IToctanosnenus). [Tocie
KOpOHepcKoro AosHanuA CPS nposepuia cBoe epBo-
HavyaJbHOE pellleHre, HO MPUIILIA K BHIBOJY, YTO OBLIO
HeJOCTaTOYHO ZI0Ka3aTeabCTB, YTOOBI MOABEPTaTh
YTOJIOBHOMY IIpEC/IeJOBAHUIO KaKoe-TH00 JUI0 (CM.
§ 133 Hacrosmero [ToctaHoBnenus). B Takom ciydae
B IIpelieZieHTHON npakTuke EBponeiickoro Cyza HeT
TTO3UITUI, YTOOBI MPEAIION0KUTh, YTO HEe3aBUCUMBIH
MIPOKYPOP ZAOJIXKEH TaKXkKe 3aC/AylIMBaTh YCTHBIE MTOKa-
3aHUA TNepes IPUHATHUEM pellleHUs, OCYILIeCTBIATh
WIH HET YyTOJIOBHOE IIpecyieJoBaHue.
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264. CnenoatenbvHo, EBponeiickuii Cyz He cuuTa-
€T, YTO JKaJI00bl 3aABUTEIBHUIILI OTHOCUTENBHO POJIU
v opranu3anyu CPS BCKPEIBAIOT KaKUe-TUO0 «MHCTHU-
TyLIMOHa/JbHBIE HeJOCTaTKW», KOTOPbIe MPENATCTBYIOT
BJIACTAM aZleKBaTHO 06eCIedYUTh OTBETCTBEHHOCTD
JIUII, BUHOBHEBIX B rubenu ie MeHe3seca.

(B) Mopozosslii dokazamenbcmaeHHbll Kpumepuii

265. Kak mosCcHWIMN BJIaCcTH I'OCyAapCTBa-OTBET-
YUKa, IPYU PeIleHUH BOIMpPOca 0 BO3OYKAEHUU yIo-
JIOBHOTO JZieia 10 GaKTy IPECTYIUIEHUSA MPOKYPOPHI
B AHIVINM U YaJIbCe JO/DKHBL IPUMEHUTH JABYXCTYIIeH-
YaThIF TPOBEPOYHBIA TECT: BO-TIEPBBIX, OHU JOJIKHBI
3alaThCs BOIIPOCOM, MUMeeTCs JIU JOCTAaTOYHO JloKa3a-
TEJIBCTB C LeJIbI0 06ECIIEYNTD «peanbHYI0 IEPCIEKTUBY
BBIHECEHHU OOBUHUTETHHOTO MPUTOBOPA» KaXKIAOMY
MOACYAVMMOMY TI0 KQXKZOMy OOBHUHEHUIO (IIOPOTOBBIM
Jl0Ka3aTelbCTBEHHBIN KpUTEpHil), a, BO-BTOPHIX, OHU
JOJDKHBI PENIUTh, HEOOXOAUMO JIU YTOJOBHOE Mpe-
cyeZloBaHue B MHTepecax obmectBa (cM. § 163 HacTo-
amero [loctaHosneHus). [Ipu IpUHATUYN pellleHUA
0 TOM, MMeeTCs U peasbHasd IepcleKTHBa BEIHece-
HUSI OOBUHUTETHHOTO ITPUTOBOPA, BIACTH HE JOJKHBI
MIPUMEHSATh apudMeTHIeCKoe «IIpaBwiIo 51%», ckopee
OHY /IOJKHBI BBIACHUTH, OyZeT 1 BEIHECEH OOBUHU-
TeJIbHBIN IPUTOBOpa «CKopee Ja, 4eM HeT» (cM. § 164
Hacrodmero [loctaHoB/IeHNS).

266. He ocnapuBaeTcs, 4YTO rocyapcTBa JOIKHBI
WMETh ITOPOTOBBIM J0Ka3aTeNbCTBEHHBIN KPUTEPUM
[UIS TIpeZIOTBpalleHrs GUHAHCOBBIX Y SMOIIMOHATbHBIX
3aTpar cyzebHOro pa3buparenbCcTBa, KOTOPhIE MOTYT
BO3HUKHYTbD B TeX CJIy4asx, KOTZa UMEeIOTcs c1abble IaH-
CBHI Ha ycIlex yroJIOBHOTO IipeciiefioBaHuA. B § 27 cBoero
Pemenusa no gieny «['tOpT3KUH U Apyrue npoTus Kumpa»
((Glirtekin and Others v. Cyprus) ot 11 mapra 2014 .,
skanmo6sl NeN¢ 60441/13, 68206/13 u 68667/13)
EBponetickuii CyZ UMIUTUITUTHO ITPU3HAJ, YTO:

«...YITOJIOBHOE€ IIpecjieJoBaHne 0COOEHHO TI0 CTOJIb

TAXKOMY O6BI/IH6HI/IIO, KaK y4acCTHe B MaCCOBBIX

HENpaBOMEPHBIX yOUUCTBaX, HUKOTAA He JOKHO

AaBaTbCAd JIETKO, IMOCKOJIBKY €ro BJIIMAHHE Ha 06BU-

HSEMOTO, Ha KOTOPOTO OOpYIIAeTCs BCS TAXKECTh

CHCTEMBI YTOJIOBHOTO TIPABOCYAUS, 3HAYUTENBHO,

YTOJIOBHOE MPEC/Ie0BAHIE IPOBOAUTCS IIPH Iy HIHMY-

HBIX OOBUHEHHUAX Jiua Co BCEMU ITOC/IEACTBUAMMU JJIA

pemyTaluy ero 4acTHOM, ceMelHOM U mpodeccuo-

HaJIbHOM u3HHU. C Y4€TOM IIPpE3YMIIIIN HEBUHOBHO-

CTH, 3aKpeIUIEHHOU B MMyHKTe 2 cTaThy 6 KoHBEHINH,

HeJb3s1 IPEATIOJIAraTh, YTO YEJI0BEK HACTOMBKO HAXO-

AUTCA IIOA IIOAO3PEHUEM, UTO JOKa3aTE€/IbCTBEHHBIN

CTaHZAApT, KOTOPHIX JOJKEH MPUMEHATHCA K Jeny,

K HEMY He OTHOCUTCs. CITyX¥ U CIUIETHH — 3TO OIIac-

HbI€ OCHOBBI, KOTOPBIMU MOXKHO 000CHOBBHIBATH

JI06BIe MepBI, TIOTEHI[MANBHO Pa3pyIlalolue KU3Hb
YyeJsioBeKa...».

267. Kpome TOrO, 10 HIDKECAEAYIOMUM IPUIMHAM
EBpomeiickuii Cyz cuutaer, 4To JloroBapuBaromuMcs
TocyzapcTBaM JOKHBL OBITH TIPEZOCTABIEHBI OIpe-
JileJIeHHble IIpeZiesibl yCMOTPEHUS NIPU yCTAaHOBJICHUU
3TOT0 JOKa3aTeIbCTBEHHOI'O IIOpora.
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268. Bo-mepBbIX, ycTaHABIUBAs TOPOTOBBIH J0Ka-
3aTeJIbCTBEHHBIN KPUTEPUH, BJIACTU JOKHBI ypaB-
HOBECUTD PsJ KOHKYPUPYIOIIUX UHTEPECOB, B TOM
Ylc/ie UHTEPECH IOTepIeBIINX, TOTEHI[UAIbHBIX MOJ-
CYZUMBIX U HaceJeHUs B II€JIOM, U BJIACTU, O4EBUJHO,
HaXOJATCA B Iy4llleM IMoyoxeHUM, yeM EBpomnetickuit
Cyz, 4To0OBI ceaTh 3TO. B JaHHOM CBSI3U MOHSTHO,
YTO J0Ka3aTeJbCTBEHHBIN IOpOr, IPUMeHAeMbIi po-
KypopaMu B AHIVIMU U YaJbce, He ABJSAETCA NIPOU3-
BOJIbHBIM. HanpoTuB, OH ABIAICA IPEAMETOM YaCThIX
KOMMEHTapHeEB, KOHCY/IbTAIUI C 00IeCTBEHHOCTHIO
U IOJIUTUYECKOTO KOHTPOJA. B yacTHOCTH, JeTab-
Hble 0030pBl Kozekca npoBoguauck B 2003, 2010
u 2012 rogax. OH Takxe ABIAETCA J0Ka3aTeIbCTBEH-
HBIM IIOPOT'OM, KOTOPBIM IpUMeHAeTCs IOBCEMECTHO,
TO €CTh B OTHOIIIEHUH BCEX TPECTYIIEHUH, ¥ KEM OB
OHU HU OBUTH TIOTEHIIUATBHO COBEPITIEHHI.

269. Bo-BTOpHIX, B [loroBapuBatouiuxcsa ['ocyzap-
CTBaxX HET eAWHOT0 IO0JXO0Aa B OTHOIIEHWUU MOPO-
FOBOTrO J0Ka3aTeJbCTBEHHOTO KpUTEpUsA, IpUMe-
HAEMOI'O B UX IPaBOBBIX cucremax. CymiecTByeT
3aKpeIIeHHBIU B 3aKOHe MOPOTOBBIY J0KasaTesb-
CTBEHHBIN KpuTepuii, o KpaiiHeil Mepe, B 24 [loro-
BapuBatomuxca ['ocygapctBax (cM. § 176 HacToAIe-
ro ITocranosnenus). B npunIiune B 20 rocyzapcrBax
TIOPOTOBBIM /J0Ka3aTeNbCTBEHHBIM KPUTEepUl aKijeH-
TUPYeT BHUMAaHUE Ha JOCTAaTOYHOCTH JI0OKa3aTeNbCTB
BUHBI OOBUHSIEMOTO, OHAKO HAa NMPaKTHUKe HEBO3-
MO>KHO CKa3aThb C YBEPEHHOCTBIO, YTO JINILA, BBIHOCA-
IKe pelieHyie 06 YTOJIOBHOM TIPECTIeZIOBaHUU B 3TUX
rocyZapcTBax, He YUUTHIBAIOT TaKXe MepCIeKTUBY
obecreunTh BEIHECEHE 0OBUHUTENBLHOTO TPUTOBOPA.
B yeThIpex cTpaHax, I/ie 3TOT KpUTepuil IBHO OpueH-
TUPYETCs Ha TEePCIEeKTUBH BEIHECEHUS OOBUHUTENb-
HOI'0 IIPUTOBOPA, IPOBEPOYHEBIE TECTHl Pa3INYalOTCA.
B ABCTpUM KpUTEPUEM SBJIAETCA «BEPOATHOCTD BBIHE-
ceHUsT 0OBUHUTENBHOTO MPUTOBOpa», B Mciauauu
BOIIPOC O TOM, UMEIOTCA JIM J0Ka3aTeJbCTBA «J0CTa-
TOYHBIE VJTU BO3MOXKHBIE /IJIT BEIHECEHVS] OOBUHUTENh-
HOT'O IIPUroBOpa», B MakeJOHUU 3TO BOIPOC O TOM,
JIeNiCTBUTEIbHO JIU CYLIECTBYeT «0CTaTO4YHO JloKa3a-
TeJbCTB, HA OCHOBAHUM KOTOPBIX IIPOKYPOP MOXKeET
PacCYMTHIBATh HA BbIHECEHHE OOBUHUTETHHOTO MPU-
ropopa», a B [lopTyramum — «pasyMHas BO3MOKHOCTb
HaJIOXKEHUs HaKa3aHWA B cyze» (cM. § 178 HacTosIe-
ro ITocraHoBneHus).

270. B nm060M ciydae IMOPOrOBBHIM JOKa3aTemlb-
CTBEHHBIM KPUTEPUH ClielyeT pacCcMaTpPUBaTh B KOH-
TEKCTe CHCTEeMBI YTOJOBHOTO IPAaBOCYJHUSA B I[€JIOM.
B To BpeMs Kak J0Ka3aTeJbCTBEHHBIN IOPOT, IPUHA-
THIA B AHIVIMH U Y3JIbCe, MOXKET OBITH BBIIIE, YeM IPH-
HATHIN B HEKOTOPHIX APYTUX CTpaHaX, 3TO OTpa’kaeT
CUCTEMY CyZla IPUCTKHBIX, AeHCTBYIOUIYI0 B AHIJINYN
u Yanbce. [Tocae Toro, kak yrojioBHoe IpecaefoBa-
HUe BO30OY)KJEeHO, Cybs TOIKEH TepeaiaTh JeNo B Cy/
MIPUCAKHBIX, €CIU €CTh «HEKOTOPBIE JOKa3aTeNbCTBa»,
Ha OCHOBAaHUU KOTOPHIX IPAaBUIbHO IPOUHCTPYKTHU-
pOBaHHBIE NPUCAKHBIE MOIVIM IIPU3HATh YeJOBeKa
BHMHOBHBIM, Ja)ke €CJIU 3TU JOKa3aTeJbCTBa «He3Ha-

YUTEIBHOTO XapaKTepa» (3TO ABJAETCA TaK Ha3bIBae-
MBIM IIPOBEPOYHBIM TECTOM B COOTBETCTBUU C JIEIOM
«Koposnesa npoTtus I'anbpetita», cM. § 166 HacTosme-
ro ITocTaHoBeHUs). [TOCKOMbKY ciabble UM HECO-
CTOSITEJIbHBIE /leila He MOTYT OBITh OTOYIBTPOBAHBI CY-
Jbeli, TO IOPOTOBLIH J0Ka3aTelbCTBEeHHBIN KpUTepUil
IUIs1 BO3OY)X/IEHUST YTOJIOBHOTO TIPECIIEIOBAHUS MOXKET
OBITh OOJIee CTPOTUM. B 3TOM CBA3U MOKAa3aTeNbHO,
YTO U IPyTHe CTPaHbI 061ero mpasa, mo-BUANMOMY,
TIPUHSAIN aHAJIOTUYHBIN J0Ka3aTelbCTBEHHBIN 1TOPOT,
MIpUMEHAEMbIN TIPOKypPOPaMy B AHIVIUM U YaJIbce (CM.
88 182-185 HacTosmiero ITocTaHOBIEHUA).

271. C yueTOM UMEBUIUXCS OOCTOATENBCTB Aeja
HeJb3s CKa3aTh, YTO IIOPOTOBBIM J0Ka3aTeNbCTBEH-
HBIA KPUTEPUU B AHTJIMU U Y3JIbCE CTOJb BBHICOK,
YTO BBHIXOJWUT 3a PAMKH YCMOTpPEHHs TocyJap-
crBa. B [locraHoBienuu no geny «bpekHesnn npo-
tuB CoeauHeHHOoTOo KoposeBcTBa», KacaBuieMycs
CesepHoii Mpnananu, EBponeiickuii Cyz ykasai, 94To
ctaThbs 2 KoHBeHIIMU He TpebyeT OT rocyJapcTB OCy-
IIECTBJIATh YTOJIOBHOE MpeCie0BaHUE TI0 IelaM B TeX
clydasx, KorZia He 6bLI0 OYEBUHO, YTO YTOJOBHOE
npecieioBaHue OyeT UMeTh Kakue-Tiubo IaHCH Ha
yenex (cM. § 260 HacTtosmero IloctaHoBnieHUs). 3TO
O4YeHb ITOX0XKe Ha KpUTepUl «peasbHas MepPCIeKTUBa
BBIHECEHUA OOBUHUTENBHOIO IPUTOBOPa», IPUMEHS-
eMbIi B AHIIUU U Yanbce, U GaKT, 9TO BIIOCJIEACTBUN
OH OBLT MHTEPIIPETUPOBAH CyZaMU U BIACTAMU Kak
03HAYaIOIINH, YTO BEIHECEHHE OOBUHUTENBHOTO TIPH-
roBopa OyZieT UMeTb MeCTO «CKOpee /ja, YeM HEeT», He
SIBJISIETCA OCTATOYHBIM, IT0 MHEHUIO EBporelickoro
Cyza, 4ToOBI BBIBECTH €r0 3a MpeZesbl YCMOTPEHUS
rocyzapctsa. B iro60M ciyyae HEBO3MOXKHO C yBe-
PEHHOCTBIO CKa3aTh, YTO KPUTEPUM, TPUMEHIEMBIH
B AHIJIUU U YaJibCe, BhIIIE, YEM T€ KPUTEPUU, KOTO-
pBIe IPUMEHSIOTCA B YETHIPEX TOCYJAapCTBaX — WieHax
CoBeTa EBpOITbI, KOTOPBIE TAKXKE UMEIOT J0KA3aTeNh-
CTBEHHBIHN MOPOT, OPUEHTHUPYEMBIN HA MT€PCIEKTUBY
BBIHECEHUA 0OBUHUTENBHOTO mpuroBopa (cm. § 178
HacTogiero [TocTaHoBIeHNs).

272. 3adgBUTeNbHULIA yKa3aja, YTO J0Ka3aTesb-
CTBEHHBIH TIOPOT J0MKeH OBITh HIDKE B ZieJiaX O MPH-
MeHEeHUU JIeTaJbHOU CUJIBI IpeACTaBUTENAMU I'OCy-
JapctBa. OfHaKO B IIpellefleHTHO!N MpakTuke EBpo-
netickoro Cya HET HUYETO, UYTO MOAAEPKUBAIO OB
3TO cykAeHue. XoTsa xanoba «[TOPpTAIKUH U Jpyrue
mpoTtuB Kumpa» He Kacanach HelIpaBOMepHOTO youii-
CTBa NPeJACTaBUTENAMU roCyJapcTBa, B 9TOM Jeje
EBpomneiickuii Cyz SICHO al IOHATH, YTO TOT DaKT,
YTO MPECTYIIEHNe, BRI3BIBAKOIIEe K IeHCTBUIO CTa-
TbI0 2 KoHBeHI[UH, ObLIO 0c060 «TSKKUM» (B JAHHOM
JieJie MacCoBbIe YOUIICTBA), HE SIBISAETCS JOCTATOYHBIM
OCHOBAHUEM /IJIs1 YTOJIOBHOTO NpeC/eIOBAHUSA JIUL] BHE
3aBUCUMOCTH OT CUJIBI IOKa3aTeabCTB. HampoTus, oH
YCTAHOBWI, YTO, TTIOCKOJIBKY TTOCIE/ICTBUS YTOJOBHOTO
Mpec/ieZloBaHUs 10 TAKUM CEPbE3HBIM OOBUHEHUAM
O6yayT 0COOEHHO TKETBIMU I II060T0 0OBUHIEMO-
r'0, OHO HUKOT/]a He JIOJDKHO BO36YKAAThCS JIETKO (CM.
§ 266 HacTosmero ITocTaHOBIEHMA).
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273. AHasloruyHbBIe JOBOABI UMEIOT MECTO B Zlesiax
0 IPUMEeHEHUH JIeTATbHON CHJIBI IIPEACTAaBUTEIIMU
rocyzapcTBa. TO BEPHO, YTO Bepa OOIIEeCTBa B ITPaBoO-
OXpaHUTEbHbIE OPTAHbI U CTYKOBI 0OBUHEHUA MOXKET
OBITH TIOIOPBaHa, eC/IU OOIECTBY He OyZeT OYEBUAHO,
YTO MpeACTABUTENN FOCYAapCTBa He OBUIN MPUBJIEYE-
HBI K YT'OJIOBHOUM OTBETCTBEHHOCTH 32 HEOIpaBJaH-
HOe IpUMeHeHUe JleTaabHOU cuibl. OfHaKo 3Ta Bepa
MOXKeT ObITh TaKXKe MoJI0opBaHa, eCiv OT TOCYZIapCTB
TpeboBay O6bI HeCTH GHUHAHCOBBIE M SMOLIMOHAIbHBIE
3aTparThsl Ha cy/lebHOe pa3bupaTesbCTBO NMPU OTCYT-
CTBUM KaKOU-TNOO0 peanbHOM IMepCIeKTUBEI BBIHECE-
HUsI OOBHHUTENBHOT'O pUrosopa. CiezoBaTeNIbHO,
BJIACTU T'OCYZApPCTBA-OTBETUMKA BIIpaBe CYUTATh, UTO
Bepa o0llecTBa B CUCTEMY YTOJIOBHOTO MpeEC/eZoBa-
HUS HAWITy4IIuM 06pa3oM obecrieqnBaeTcs MyTeM yTro-
JIOBHOT'O TIpeC/IeZIOBAHNA B TeX CJIydasx, KOrja ZioKasa-
TeJIbCTBA OINPaBJBIBAIOT €ro, a He Korja Jioka3aTesb-
CTBa ero He ompasAbBaioT (cM. §§ 217 HacTosmero
[TocTaHOBIEHUS).

274. B m060M ciiydae 0OYEBUIHO, YTO BJIACTH TIIA-
TeJIbHO PacCMOTPENH BOIPOC O MOHMKEHUU J0Ka3a-
TeJbCTBEHHOI'O ITOPOTA B ZiejiaX 00 OTBETCTBEHHOCTH
rocyAapcTBa, HO PEIIId, YTo OO OB HeclipaBes-
JIUBO Y HEJIOTUYHO BO3JIaTaTh JIOTIOJHUTENbHOE OpeMs
Ha MOTEHI[UAJTbHBIX OOBUHAEMBIX B 3THUX JiejiaX. TeM
He MeHee OHU 00eCcTeymTn, YTOObI P/l TapaHTHi ObLT
BCTPOEH B CUCTEMY IIO JieJlaM O IPpUMeHEeHU!U MOIU-
LIefiCKUMU OTHECTPEJbHOTO OPYXKHUS Ha MopakeHue U
0 CMepTH JIofiel, HaXOAAIMINXCSA M0/, CTPaXKel B IOJIH-
IIUU: AUPEKTOP MyOJIUYHBIX MPECTeJOBAaHUIN JUIHO
MPOBEPsET BCe pellleHus O MPeAbABIeHUN 0OBUHE-
HUsA, BO BCeX JlejIaX, KpOMe COBepIIeHHO ACHBIX, pellle-
HUe He IpeJNpUHUMATh YTOJOBHOE IIpecjeloBaHue
JIOJDKHO OBITH TIPOBEPEHO HE3aBUCHUMBIM IOPUCTOM,
MIPOKYPOP JODKEH HAIIMCATh CEMbe IIOTHOIIero, 4YTo-
OBl OOBICHUTDL €li CBOEe pellieHUe, a TaKXKe CeMbe
JODKHA OBITH TIPEJIOKEHA JIMYHAsA BCTpeYa C MPOKY-
POPOM C IIe/IbI0 OOBSICHUTD IPUHATOE penieHne (CM.
§ 220 Hacrosmero ITocTaHOBIEHNYs). XOTS 3TO BEPHO,
yTo B CoeiuHeHHOM KopoJsieBcTBe peZiko BCTpedaroT-
s CJTy4au YroJIOBHOTO MpeCIelOBaHUs TOTUIERCKUX
3a yOMHCTBO (KakK yKasaHO TPeThel CTOPOHOH B § 228
HacTosIero IToCTaHOBIEHNS), 3TO MOXKHO OOBSCHUTD
Ype3BBIYANHO OTPAaHUYUTENbHON IOJUTUKON IIpUMe-
HEHUA OTHeCTPeIbHOI'0 OPYKUA IIpeCTaBUTENAMU T'0-
cyzapcta (cM. § 221 Hacrosmero [locTaHOBIEHNA).
Kak oTmMeTunu BiacTH rocyjapcTBa-oTBeTYHKaA,
¢ 2003-2004 rogoB 1o 2012-2013 rognl exero-
HOe KOJIMYeCTBO IOJMLENCKUX ollepaluii ¢ peasb-
HBIM [IpMMeHeHHeM OTHeCTPeJIbHOTO OpYyXHUA Bcerja
HUCYUCIAIOCh eAUHUIIAMHU, JaKe eCIU eXerofHoe Ko-
JINYECTBO Ollepaliiii, B KOTOPBIX IPUMEHEHNE OPYKUA
paspeimeHo, kosebanock ot 10 000 zo 20 000 (cm.
§ 221 nHactosmiero IlocTaHOBIEHHUS).

275. KpoMe TOr0, B HACTOALIEM Jiejie HENb3s CKa-
3aThb TOYHO WU Ja)Kke IMPeJIoJ0KUTENbHO, YTO OT-
JieTbHbIE COTPYAHUKH TIOJHUIIMY MOTJTH ObITh MPUBJIE-
YeHBI K YTOJJOBHOW OTBETCTBEHHOCTHU, €CTU OBI ObLI
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COOTIOZieH IIPOBEPOYHEIN TECT B COOTBETCTBHUH C [IOPO-
IOBBIM ZlOKa3aTelbCTBEHHBIM KpUTepHeM II0 Jely
«KoponeBa mpotus I'anbpeiita» Ajs BO30yKAeHUSA yTO-
JIOBHOTO IIpec/eZlOBaHUA IIPOTHB HUX (TO €CTh ecin
OBbLTH I0Ka3aTeNbCTBA, AAXKe eCIM OHM HOCWIN He3Ha-
YUTeNbHBINM XapakTep). JelicTBUTeNbHO, HAIPOTUB,
coracHo gakTaM HacTosllero jeja, yIUThBas, YTO
TOT ’Ke CaMBbIlf KpUTEPUH OBbLT UCIIOIb30BAH KOPOHe-
POM, HE3aBUCUMBIM CyZeOHBIM JOKHOCTHBIM JIULIOM,
IIpY IIPUHATHUN PeLIeHUsl O TOM, JOBEPATh JIU IIPUCTK-
HBIM BBIHEeCEHVe BePAVKTA O HeIIpaBOMepPHOM yOuii-
CTBe, 1, 3ac/IylIaB 71 cBujieTess, OH IIPULIeS K BEIBOAY,
4TO ZIAHHBIN KPUTEpUl He ObUI Y0BI€TBOPEH B OTHO-
IIEeHUH KaKOr0-TNO0 KOHKPETHOTO COTPYAHUKA TIOJIH-
nuu (cM. §§ 103-127 HacTosmero I[TocTaHOBIEHNA).
OTMeTHuB 3TO, yKakeM, 4TO, Jake eClIU YyroJOBHOE
IpecyieZloBaHNe KOHKPETHBIX COTPYAHUKOB ObLIO GBI
BO3MOXHO, ecJIi Obl TOPOTOBHIM Zl0Ka3aTeNbCTBEH-
HBII KPUTEpPU ABIAICA IPOBEPOYHBIM TECTOM B CO-
OTBETCTBUH C fesioM «KoposieBa mpoTUB I'anbpetiTa»,
13 3TOTO He clIefyeT, YTO [0Ka3aTelbCTBEHHBIN ITOpOT
B AHIVINU U YaJibCe fABJAETCSA HAaCTOIBKO BBICOKUM,
4TOOBI HAapyIIaTh CTaThIo 2 KOHBEHINH.

276. C yueToM BBIIIEN3I0XKeHHOro EBponetickuii
Cyz He cuMTaeT, YTO IIOPOTOBBIN 0Ka3aTelbCTBEH-
HBIY KpUTEpU, IpUMeHAeMBI B AHIVIUU U YaJbce,
IpezCTaBAsgeT COO0U «MHCTUTYIMOHATBHBIN HeZ0-
CTaTOK» WIN HEeJOCTaTOK B CHICTeMe yT0JIOBHOTO IIpe-
CJIeZIoBaHUA, KOTOPBIM UCKII0YaeT BO3MOXHOCTD IIPU-
BJIe4eHUs K OTBeTCTBEHHOCTH JIUL], OTBETCTBEHHBIX 32
rubens ge MeHeseca.

(y) IIposepka peuieruil 06 y20108HOM
npeciedo8aHull

277. Kak yxe oTMeyasoch, B AHIVIUU U Y3JbCe
pellleHre He OCYIIECTBIIATh YTOJOBHOE IpecieoBa-
HU€ MOKET SIBJIATHCSA TPEAMETOM CyeOHOM TPOBEPKH,
HO TaKUM IIOJTHOMOYUEM CJIeZlyeT NOIb30BaThCs CAep-
’KaHHO: CyZBl MOTYT BMEIIAThCS, €CIN TOJIBKO pelle-
HUe 00 YyTOJIOBHOM IIpeCie/[OBaHUM HE COOTBETCTBYET
3akoHy (cM. § 165 HacTosuero IlocTaHOBNIEHN).

278. Tem He MeHee EBponelickuii Cyz He yoexxaeH
ZI0BOZIOM 3asIBUTEHHUIIBI O TOM, YTO IIpeZesbl cyzeb-
HOU ITPOBEPKU SABJIAIOTCS CUITKOM Y3KUM. B PelteHuu
10 YIIOMUHAaBIIEeMYcs BhIlle Aely «['TOpTaKUH U JpyTie
npotuB Kumnpa», § 28, EBponetickuii Cyz OTMETHII, YTO
mpolleccyanbHoe 0043aTeNbCTBO COTJIACHO CTaThe 2
KoHBeHITMM Heobs3aTeNbHO TpebyeT, YTOOB OblTa
mpoBeZieHa cyebHas MpoBepKa 3aKOHHOCTHU U 060-
CHOBAHHOCTH CJIEZICTBEHHBIX PelIeHUH, XOTS Mog00-
Hble IPOBEPKY ABJIAIOTCHA, HECOMHEHHO, HaZjleXKarmen
rapaHThey IoJKOHTPOJBHOCTU U IPO3PAYHOCTH ClIe]-
ctBus. EBponetickuit Cyz fajnee OTMETUI, UTO B €ro
3a/la4y He BXOAUT PEryInupOBaHUE HA MUKPOYPOBHE
BOIIPOCOB GYHKIIMOHUPOBAHUS YTOJOBHO-IIPOIECCY-
aJTbHOM M CcyZeOHOH cucTeM B JJorOBapUBAIOUINXCS
TocymaperBax, v porieyp, IpUMeHAeMBIX B HUX, KOTO-
pBle MOTYT OTJINYaThCsS B CBOMX MOAXOJAX U ITOJUTH-
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Ke. AHaJIOTHYHBIM 00pa30M B YIIOMUHABIIEMCS BhILIe
[TocTtanoBiaeHuu boxbmioi [TamaTel EBpomeiickoro
Cyza o gery «Mycrada Tyna u ®amxupe TyHY TpoTHB
Typuun», § 233, EBponetickuii Cyzs ycTaHOBUI, 4TO,
XOTS BMEIIATeNbCTBO CyZa WIN CyZbU, TOTb3YIOIUX-
€S JOCTATOYHBIMU YCTAaHOBJIEHHBIMYU 3aKOHOM T'apaH-
TUAMU HE3aBUCUMOCTH, ABJISAETCA JOTIOJHUTENbHBIM
37IeMEeHTOM, MT03BOJIAIIUM I'apaHTHPOBATh B I€I0M
He3aBUCUMOCTDb paccieZioBaHus, caMo Mo cebe He
SIBJIAJIOCH aOCOMIOTHBIM TPEOOBAHHUEM.

279. Tlo umetometics y EBpomneiickoro Cyzaa uadop-
Maluy pelleHre He OCyIeCTBIIATh YTOJIOBHOE Mpece-
ZIOBaHME MOXET OBITh IpeaMETOM cyzAebOHOI MpoBep-
KU B KaKOH-TO popMe miu 06:KaIoBaHUA B CyAeOHOM
TIOpsiZIKe, 110 KpaiiHel Mepe, B 25 JoroBapuBaomuxcs
TocyzapcTBax, ¥ B 3THX CTPaHaX CTAHZAAPT CyZeOHON
MPOBEPKU CYIIECTBEHHO pasimyaercd. B cemu us
JAHHBIX CTPAH 3TO pelleHue JOKHO 00XKaIoBaThCs
CHavasa HeIloCpeACTBEHHO BBILIECTOAIIeMY Hadalb-
HUKY B cIykbe 0OBHUHeHUs. B fBeHaAlaTH CcTpaHax
pelleHre TIPOKYypopa MOXeT OBITh 00KaT0BaHO TOJb-
KO TaKOMY BBIIIECTOSAIEMY JOKHOCTHOMY JULY (CM.
§ 181 nacTosmero ITocranosnenusa). Cies0BaTeNbHO,
HeJb3d CKa3aTh, YTO CpeAu TOCyZapCcTB — YIEHOB
CoBeTa EBpOIIHI CyIeCTBYET €IMHOOOPA3HBIN MOAXO0]
B OTHOIIEHUH JIMOO JOCTYITHOCTH CyZeOHON IIPOBEPKH
MIPOKYPOPCKOTO pelleHNs WK, eCId OHA /IOCTYIIHA,
06BeMa 3TOM IIPOBEPKU.

280. B Auruu u Yanbce B paccMaTprBaeMBblii Iie-
PHOZ CYyIIeCTBOBAJIO MPaBO IIPOBEPATH 3aKOHHOCTD
1 060CHOBAHHOCTD pelleHus 00 YTOJIOBHOM IIpecie-
ZIOBaHUU B CyZIeOHOM TOPSAAKE HE3aBUCUMBIM CYAIOM.
Y4uuThIBasg TO, YTO pellleHre 00 YroJOBHOM Ipeciie-
ZIOBAaHWH B JAHHOM CJIy4ae ObLIIO BEIHECEHO CTapILINM
10 MOJIOXKEHUIO He3aBUCUMBIM ITPOKYPOPOM, CHava-
Jla 00paTUBIIUMCS 32 IOPUANYECKOH KOHCY/IbTallUeH,
Y TIPUYUHBI TAKOTO pellleHus ObUTH MOJTHOCThIO 00D-
sICHEHBI ceMbe Ttorubiero, EBpomnetickuti Cyz He Haxo-
[T B CBOe! IIpelie/[eHTHOM TPaKTHKe OCHOBAHUH, II0J-
JIEPKUBAIOIINX YTBEPKAEHUE 3asIBUTEbHULIBI O TOM,
910 cTaThsa 2 KoHBeHIMU TpebyeT OT afMUHUCTPATHB-
HOTO CyZia pacIiiupATb CBOM 06beM MOJHOMOYHUM IO
MpOBepKe 3aKOHHOCTU U 0O60CHOBAHHOCTH MTPOKYPOP-
ckoro pemieHus. B mrobom ciayvae EBpometickuii Cyz
OTMEYaeT, YTO B HACTOSIIEM /lesie aIMUHUCTPATUBHBIN
CyZ y4esn mpellefleHTHYIO IpakTuky EBponeiickoro
Cyza, B 4aCTHOCTH, TpeGOBaHUE «TIIATETbHOTO H3yJe-
HUsI» Jleia, u3jlokeHHoe B [TocTaHOBIeHNHN Bosblioi
TManaTe EBponeiickoro Cyzia mo ey «EHepbuipi3 mpo-
tuB Typruu». Kpome Toro, CyZ He IIPOCTO 3aKII0YNII,
YTO pellleHre MPOKYPOpa He ObUIO MPPAl[MOHAIBHBIM,
HO U XOTS OT HEro U He TpeGOBAJIOCh 3aXOAUTh TaK
JlaTIeKo, OH IIPAMO YKa3aJj, YTO COIVIaceH C BHIBOJAMU
npokypopa (cM. § 98 HacTosamero ITocTaHOBIEHNA).

281. [IlpyHrMan BO BHUMaHUE BBILIEU3I0KEHHOE,
EBpomnetickuii Cya He CIMTAET, YTO 00beM CyaeOHOM
[IPOBEPKU pellleHni 06 YyroJOBHOM IIpeceZlOBaHUN
B AHIVIMH U Y2JIbCe MOKET OBITh Ha3BaH «MHCTUTYIIHO-
HaJbHBIM HeZOCTATKOM», KOTOPHIN BIUAET HA CIIOCO0-

HOCTB BJjlacTel 06eCeYnTh MpUBJIeYeHe BUHOBHBIX
B rubesu e MeHe3eca K OTBETCTBEHHOCTH.

() YacmuuHoe 3axnoueHue

282. COOTBETCTBEHHO, C y4€TOM YI'0JIOBHOTO Ziefia
B [IeJIOM 3aABUTEJbHUIIA HE IPOAEMOHCTPHUPOBaa,
YTO CyILIeCTBOBAIN KaKUe-TUO0 «MHCTUTYIIIOHATbHbIE
HeIOCTAaTKW» B cdhepe yroJIOBHOTO MPABOCYAUA WU
MPOKYPOPCKOM CHUCTEMBI, KOTOPBIE TPUBEJTH WU ObLTH
CIIOCOOHBI MPUBECTH K MPOIECCYaTbHBIM HapyIIeHU-
aMm ctaTby 2 KoHBeHIIUM 110 daKTaM JAaHHOTO JieJia.

(iii) Ob6wee 3akaOYeHHUe IO kajdobe
3agBUTEJIbHUIIB B KOHTEKCTE CTAaThU 2
KouBennuu

283. ®akTel HAacTOALIETO Jejia, HECOMHEHHO, Tpa-
I'WYHBI, U HEJOBOJBLCTBO CeMbU e MeHe3eca 1o
MOBOJY OTCYTCTBUS KaKUX-TUOO YTOJOBHBIX Mpecie-
JIOBaHUU OTZAeNbHBIX UL MOHATHO. OZHAKO He/lb3d
CKa3aTh, UTO «JI060M BOTPOC 06 OTBETCTBEHHOCTHU
BJIACTeH 3a TUOesb... OBUI OCTABIEH OTKPBITBIM» (CM.
[JId CpaBHEHMsd, HallpuMep, YIIOMUHAaBIlIeecd BhILIE
[ToctanoBnenune Bonbmoi ITanaTel EBpomeiickoro
Cyza 1o ieny «EHepbingbis mpoTus Typruu», § 116,
B KOTOPOM He ObljIa MpU3HaHa OTBETCTBEHHOCTD ZIOMK-
HOCTHBIX JIUI] 332 T'U0eb POACTBEHHUKOB 3asIBUTEJSA).
Kak TolbKO OBLIO OATBEPKAEHO, 4TO Ae MeHesec
He y4acTBOBaJ B nonsiTKe TepakTta 21 utwonsa 2005 r.,
MPS my0IMYHO COTJIACHIOCH C TeM, YTO OH OBbLI YOUT
COTPYAHUKAMU TIOJIUIIAU TT0 oltubKe. [IpescTaBUTENDb
MPS BruteTes B Bpasuiuio, YTOOB! TUYHO U3BUHUTHCS
nepeZ ceMbell U BHIILIATUTD ex gratia KOMIIeHCaluIo,
YTOOBI TIOKPHITH ee GUHAHCOBBIE HYKbl. CeMbe Tak-
JKe TIOCOBETOBAIN 0OPaTUTHCA 32 HE3aBUCHMOU I0pH-
AUYeCcKOW KOHCY/IbTalyel, U ceMbs MOJy4nia 3aBe-
PEHUS B TOM, YTO Jit0ObIe cyeOHble U3IEPIKKU OYAyT
koMneHcupoBaHbl MPS. Bompocsl 1M4HON OTBeT-
CTBEHHOCTHU COTPYZHUKOB MOJUIMHU, YIaCTBOBABILINUX
B MHIN/JEHTE, U UHCTUTYLIMOHAJIbHON OTBETCTBEHHO-
cTu BejoMcTBa KOMUcCcapa CTOMUYHOM TONUIUN OBUTH
BIIOCJIEACTBUY TIaTenbHO U3ydeHsl IPCC, CPS, cyzom
110 YTOJIOBHBIM JlejiaM, KOPOHEPOM Y MPUCTKHBIMU
B X0Zle KOPOHepcKoro o3Hanus. [1o3xe, korja ceMbs
ne Meneseca o6paTuiach B CyZ C FPOXKAAHCKUM FICKOM
0 KOMIleHcanuu Bpea, MPS comtacuiocs Ha yperynu-
pOBaHue, BHIUIATUB B KaueCTBe KOMIIEHCAI[UU Hepac-
KPBITYIO ITyGJIMYIHO CyMMYy.

284. Kak ykasslBaju BlIaCTH rOCyAapCTBa-OTBET-
YMKa, UHOI/A JIIOAY MOTHOAIOT B pe3ysbTaTe cOoeB
B CHCTEME B IIeJIOM, a He OTZebHBIX OIUOO0K, BIEKY-
KX 3a 060 YrOJOBHYIO WU AUCITUTUIMHAPHYIO OT-
BeTCTBEHHOCTb. JlelicTBUTeNnbHO, B [locTaHOBIEHUHU
o geny «MakkaH U Apyrue npoTuB CoeiMHEHHOTO
KoponeBcTBa» EBpomnetickuii Cya UMIUTUIIUTHO MPU-
3HaJ, YTO B CJIOKHBIX TMOJTUIEMCKUX OTlepaluiax MOTYT
OBITH AOMYI[EHB OMUOKU WHCTUTYIMOHATbHBIE,
WHAWBUAYaJbHBIE WIHN Te U Jpyrue. B HacTodumeM
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Jiesie BOIIPOCHI KaK MHCTUTYI[MOHATbHOM OTBETCTBEH-
HOCTH NOJIUIVY, TaK U IEPCOHATBHOU OTBETCTBEHHO-
CTU BCEX COOTBETCTBYIOIIUX COTPYAHUKOB IOIULINU
6buH TIaTenpHO u3ydensl IPCC, CPS, cyzom 1o yro-
JIOBHBEIM /ie7laM, KOPOHEPOM U IPUCIKHBIMU B XOZ€
KOPOHEePCKOTO J03HaHUA. PelleHne o npuBIeYeHUN
K OTBETCTBEHHOCTU BeZjoMcTBa KoOMuccapa CTOJUY-
HOU MoMMIMU KaK paboTofaTess COTPYAHUKOB IIOJIHU-
LMY He MPUBEJIO K I0PUANYECKUM WIH MPaKTUIeCKUM
[IOC/IeZICTBUAM, UCKIIOYAIONIMM YTOJIOBHOE IIpecieso-
BaHUe OTAEJbHBIX COTPYAHUKOB NMONMUIMU. Takke He
OBLIO IPUHATO PEIIeHUs He OCYIIeCTBIATh YTOJIOBHOE
rpecjie0BaHUe KOHKPETHOrO COTPYAHUKA MTOJTULIUU
3a Kakue-T1bo OUIMOKY B pacc/ae0OBaHUY WIH BBULY
TEepPIUMOCTHU I'OCYZapCcTBa K HeIPaBOMEPHBIM Jef-
HUAM WIN CTOBOpa Ha UX coBeplieHue. CKopee, 3TO
OBLIO CBSI3aHO C TEM, UTO MOCJIE TIATENIbHOTO paccie-
ZIOBaHUS MMPOKYPOP PacCMOTPeN BCe 0OCTOATENBCTBA
Jiefa ¥ Mpullesn K BBIBOAY, YTO OTCYTCTBYIOT AOCTa-
TOYHBIE 0KA3aTEIbCTBA B OTHONIEHUU KAKOTO-TH60
KOHKDPEeTHOT'O COTPYAHUKA MOJHIVH, YTOOH! YZOBIET-
BOPUTH IIOPOT'OBBIH J0Ka3aTeIbCTBEHHBIN KPUTEPUL
B OTHOIIEHUH JIIOOOTO MPECTYIUIEHUA. TeM He MeHee
OBUTH BBISIBJIEHBI MHCTUTYIIMIOHATbHEIE U OIlepaTUB-
HbIe TIPOCYETHI U OBUTH ZaHbl TOAPOOHBIE PEKOMEH/IA-
I[UU C IIeJIbI0 TApAaHTUPOBATh, YTOOHI HE MIOBTOPSUIUCH
omMbOKY, puBeAlIve K rubenu e MeHeseca. B cBo-
eM MHcnekInoHHOM JoKyMeHTe CPS ueTko ykasaina,
yT0 onepanus «TE3EN-2» HeHazmexamuM 06pa3om
BBINIOJIHAJIACh C MOMEHTA ee Iepejadyu OT KOMMaH-
Jepa Makzayaiia koMMaHzAepy JJMK, 4YTO OTCYTCTBUE
IIaHUPOBaHUA TpuBeso kK rubenu Kaua Illapas zge
MeHe3eca, a TakXXKe WHCTUTYLMOHAJbHEIE U Ollepa-
TUBHBIE [IPOCYETHl OBUIN «CEPbe3HBIMHU, HO UX MOKHO
ObLIO M36€eXKaTh, M OHU MPUBEIH K THOeNr HEBUHO-
BHOT'O YeJIOBeKa».

285. DTH UHCTUTYLIMOHAIBLHEIE HEZJOCTATKY NIPUBE-
JIV K BBIHECEHUIO OOBUHUTEBHOTO MTPUTOBOPA B OTHO-
meHUu BejomcTBa koMuccapa CTOIMYHON MOJULIUU
0 OOBUHEHUIO B MPECTYIUIEHUAX, TPENYCMOTPEHHBIX
3akoHoM 1974 roza, 4To 3aABUTEJbHUIIA HE cOodYla
JIOCTaTOYHO BECOMBIMU IIPECTYILIEHUAMHU, YAOBJIET-
BOPSIOIIMMH TIPOIlecCyanbHble TpeOOBaHUA CTAThU 2
KonBenuuu. OZHaKO 3TO He ABAAETCA CIydaeM «IBHOU
HecopasMepHOCTU» MeXJAY COBepIIeHHBIM IIpaBOHa-
pylleHHeM U Ha3HaueHHBIM 3a Hero Haka3aHueM (CM.,
HanpuMep, yIloMUHaBIIeecsa Boille [locTaHOBIEeHNE
EBpomnetickoro Cyza 1o geny «Kacam u gpyrue mpoTuB
Typuun», § 59, ynomuHasieecs Boite [ToctaHoBIEHIE
EBpormeiickoro Cyza 1o geny «A. IpoTuB XopBaTUu»,
8§ 66, a TaxKe yIoMUHaBIIeecs Bhlllle [locTaHOBIeHUE
EBporefickoro Cyza 1o Aeiy «Anu u Al /lypas npo-
tuB Typuuu», § 66). /lena, B KOTOpbix EBponeiickuit
CyZ ycTaHaBIMBaJ TaKyIoO «IBHYIO HECOPa3MEPHOCTb,
SABAAIOTCSA ieJlaMU, B KOTOPHIX JIUITa ObUTH TPU3HAHBI
BUHOBHBIMU B COBEPUIEHUM TAKKUX NIPeCTYILIEHUH,
HO MM ObLTM Ha3HaYeHbI CJIMIIKOM JIeTKUe HaKa3aHUA.
B HacTosAmeM fese He3aBUCHUMBIN IIPOKYpPOP pPaccMoOT-
peJi Bce joKa3aTeIbCTBa U P, YTO UMeINUCh 0CTa-
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TOYHBIE J0Ka3aTeNbCTBa JJIA IpuBiedeHns BegoMcTa
KOMUCCapa CTOJITMYHOU IOJUITMU K YTOJIOBHOM OTBET-
CTBEHHOCTH TOJBKO 3a COBepliIeHNe MpecTyIIeHuH,
IIpeJyCMOTPEHHBIX 3akoHOM 1974 roza. Kpome Toro,
mocJie Mpu3HaHuA BefoMcTBa KoMuCcapa CTOMUYHOMN
MOJTUIUM BUHOBHBIM I10 TIPEABABIEHHOMY OOBUHE-
Huto EBponetickuii Cy/l He HaXOAUT HUKAKUX JIOKa-
3aTENBCTB TOTO, UTO «HaKa3aHWe» (mrpad B pasmepe
175 000 ¢yHTOB CTEPIMHIOB ¥ KOMIEHcanus cyzAe6-
HBIX U3Ziepkek B pasMmepe 385 000 GpyHTOB CTEPAUH-
T'OB) ABJIAJIOCH CIUIIKOM JIETKUM 32 II0400HEIe IIPecTy-
IIeHUA.

286. COOTBETCTBEHHO, C YUETOM YT'OJIOBHOTO Jiesia
B LIeJIOM HeJb3f CUUTATh, YTO BIACTU HE BBHINOJIHUIU
mpolleccyajbHoe 00g3aTeabCTBO MO cTaTbe 2 KoH-
BeHIIUU NpoBecTU 3 PeKTUBHOE paccieoBaHUE O
dakTy rubenu ne MeHe3eca, KOTOpOe OBLUIO CIIOCO6-
HO NPUBECTHU K YCTAHOBJIEHUIO (AKTOB, OIIpeJe/IEHIIO
Toro, ObLTA JIU IPUMEHEHHAs CUJIa ONpaBAaHa B 00-
CTOATENbCTBAX MHIUAEHTA, U K BBIABJICHUIO U IPU He-
06X0AMMOCTH HAaKa3aHUI0 BUHOBHBIX JIHII.

287. IIlpuHuMas BO BHUMaHMe JaHHOE 3aKJ4e-
Hus EBponetickomy Cyzy HET HEOOXOAMMOCTU paccMa-
TPUBATH POJIb Jlela YaCTHOTO OOBUHEHHUA WIH JVICLIU-
ITMHAPHOI'O MPOM3BOACTBA B BBIIIOJIHEHUHU IIPOLIECCy-
aJBHBIX 00513aTENBCTB FOCYAAPCTBA COIVIACHO CTaThe 2
KouseHnnuu.

288. CrnenoBaTenbHo, EBponetickuii Cy/ MPUXOAUT
K BBIBOZLY, YTO B HACTOAILIEM Jiesie He GBLIO JoIyle-
HO HapylLIeHUs MpolleccyasbHOTO acleKTa CTaTbu 2
KonseHIuu.

I1. ITIPEATIOJIATAEMOE HAPYITEHUE
CTATbHM 3 KOHBEHIIN

289. 3agBuTeNbHNULIA XKaJoBalachk Ha TO, YTO pelle-
HHe He OCYIIeCTBJATh yTOJOBHOE IIpecjiefoBaHUe
KaKoro-iubo Jmia 3a rubeiib ee ABOIOPOAHOrO 6GpaTa
TaK)Ke TIPe/ICTaBIsIET cOO0H MpolleccyanbHOE Hapyle-
Hue cratbu 3 KoHBeHLINH.

290. B oTcyTCcTBHE KaKUX-THOO JOKa3aTeNbCTB
TOT0, 4TO e MeHe3ec OBUT MOJBEPTHYT JKECTOKO-
My oOpalleHHI0 0 CMBICIY cTaThu 3 KoHBeHIMH,
EBpomeiickuii Cyz cuuTaer, 4To kanoba 3asgBUTENb-
HUITBl B 9TOM YacCTH ABJsAETCS IBHO HeOOOCHOBAH-
HOM 1O CMBICTY HMOANYHKTA «a» MyHKTa 3 cTaTbu 35
KonBeniuu.

III. ITPEATIIOJIATAEMOE HAPYIIEHUE CTATbU 13
KOHBEHIIMM BO B3AIMOCBA3U
CO CTATbAMU 2 U1 (WJIN) 3 KOHBEHILINU

291. 3agBuUTeNIbHUIIA TaKXKe KaJoBajaach Ha ToO,
YTO, MTOCKOJIBKY pacciefioBaHue Mo GaKTy Tubenu
ne Mene3eca 6bLT HECTOCOOHO TIPUBECTH K YTOJNOB-
HOMY IIpecieZIOBaHUIO KaKoro-Tubo juiia, oHa Oblia
suireHa 3¢ PeKTUBHBIX CPEJCTB MIPABOBOM 3aI[UATHI
B OTHOIIEHUHU ee Kanob B KOHTEKCTe cTaTed 2 u 3
KonBeH1iuu.
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292. B cBAA3HU € TEM, YTO CyTh KaI00BI 3aABUTEIbHU-
1Bl 3aKJII0YAETCSA B TOM, YTO HU OJUH YETOBEK He ObLT
IIPUBJIEYEH K YTOJIOBHOM OTBETCTBEHHOCTH 33 rUOENh
ee ZIBOIOpoAHOTO OpaTa, EBpomneiickuii Cyz cIUTaET,
4TO 60JIee IPABUIBHO PACCMOTPETH 3TY Kanoby B paM-
Kax IpolleccyanbHOro acliekTa cTaTbu 2 KoHBeHIuU.

293. CooTBeTcTBeHHO, EBponelickuii Cyz Takxke
3aKJII0YaEeT, ITO Kanoba 3asBUTEbHUIIBI B 3TON YaCTH
ABJSETCA ABHO HEOOOCHOBAHHOW MO CMBICTY TMOJ-
IyHKTA «a» NyHKTa 3 cTaThu 35 KoHBeHIMU.

Ha ocHoBanuu usnoxeHHoro Cya:

1) 06B56U1 €AMHOIIACHO Kalo0y 3aABUTENIbHULIBI
B 4aCTH, Kacaroleiicsa ctatbu 2 KoHBeHIH, puemie-
MO /)11 pAaCCMOTPEHU 10 CYIIeCTBY;

2) 068U GOJIBIIMHCTBOM I'OJIOCOB Kayioby 3as-
BUTEJIBHUIIBI B OCTABIIEHCA YaCTH HEPHeMIEMOH IS
PacCMOTpPEHU IO CYILeCTBY;

3) nocmanosun 13 romocamu «3a» IpU 4eTBIpeX —
«IIPOTUB», YTO TI0 Zle/ly He GBUIO JIOMyIeHO Hapylile-
HUS MIPOIIeCCYaTbHOTO acleKTa cTaTbu 2 KoHBeHIuH.

CoBepuIeHO Ha AHTJIUHACKOM U QPaHIy3CKOM
A3bIKaX, OIVIAIIEHO Ha OTKPBITOM CJAYLUIAHUU Jeja
Bo JIBOpIle mpaB yenoBeka (r. Ctpacoypr) 30 mapTa
2016T.

JloypeHnc SPJIN
FOpuckoucynet Cyza

I'suzio PAIMOH/I
IIpencenarens
Bonpmioi [Manatsr Cyza

B cooTBeTcTBUM € IyHKTOM 2 cTraThu 45 KoH-
BEHIIUU U IIYHKTOM 2 npasuia 74 PermamenTta Cyza
K HacToAmeMy [IocTaHOBIEHUIO IIPUIAraloTCsa ClIeay-
Ioll[Ve OTAe/NbHbIE MHEHUSA CyAei:

(a) ocoboe mHeHUe cyaed Wmuap Kapaka,
Kummmroda Botiteraeka u imutpus [Jlesiosa;

(b) ocoboe muenue cyabu Jlyrca Jlomeca I'eppa.

COBMECTHOE OCOBOE MHEHUE CYZIEH
Wb KAPAKAII, KITUIITO®A BOMTBIYEKA
Y IMUTPUA JEJOBA

1. MbI To3BOJIUM cebe He COTIAaCUThCSA ¢ OOJBITHH-
CTBOM CyZiel, TOCKOJIbKY, Ha Halll B3IJIA/, B HACTOS-
IeM JieJie BJACTAMU TOCyZapCTBa-OTBETYNKA OBLIO
JOTyIeHO HapyUIeHUe IPOoIlecCyaJbHOTO acleKTa
ctaTbhu 2 KOHBEeHIIUU.

2. B HacTosIIEM Jiejie 3asABUTEIbHUIIA He JKaloBa-
Jlach Ha HapylueHue cratby 2 KonBeHIIMU B ee Mare-
PHAIbHO-TIPaBOBOM acIeKTe. B 3TOM OTHOIIEHWH /€0
OBUIO YPETYIMPOBAHO MEX/Y CTOPOHAMU C BHITIATOHN
KOMIIEHCAIlMU ceMbe morubiero. OTMeTHM, OfHA-
KO, 4TO Ziesno 6bLIo BO30Y:XZAE€HO B paMKax MaTepu-
aJIbHO-IIPAaBOBOI'0 KOHTEKCTA cTaThu 2 KoHBeHIUY,
u EBponetickuii Cyz JomKeH ObUT ObI yCTAHOBUTD GaKT
HapyuieHus 3Toil Hopmbl KoHBeHIInn. MarepranbHO-
MIpaBOBOY U MPOIleCcCyaJbHbI BOIIPOCH HACTOJbKO
TECHO TepeIUIeUCh B HACTOSAIIEM JleJie, YTO HEBO3-

MOXXHO OII€HUTb, BBIIIOJHUIO JIU FOCYAapCTBO-OTBET-
YK CBOM 0053aTeIbCTBA HA OCHOBAHUU TIPOIIECCYab-
HOTO acreKTa craTe¥l 2 KoHBeHIMM 6e3 yueTa MaTepu-
aJIbHO-TIPABOBOM CTOPOHHI JleJia.

3. IIpu olleHKe COOMIOZIEHUS rOCYAapCTBOM-OTBET-
YHUKOM CBOMX 00513aTeIbCTB BAYKHO UMETh B BUY MEXK-
JAyHApOZAHbIe CTAHAAPTEI IPUMEHEHHUSA CUJIbI TTOMUIeH-
CKUMU. «/IOJDKHOCTHBIE JIMIa N0 ToAJep KaHUIo IIpa-
BOIIOPSIZIKA MOTYT MPUMEHSATDH CIJTYy TOJTBKO B CIy4ae
KpaliHell He0O6XOAUMOCTH U B TOM Mepe, B KaKOU 3TO
TpebyeTcs /I BHITIOTHEHUA UX 00sg3aHHOCTeH» (CcTa-
TbsA 3 Kozexca moBeieHUsI JOKHOCTHBIX JIMI] 110 IIOJ-
Jlep>KaHUIo IIpaBoIlopAjKa, IPUHATOTO Pesononueit
T'enepanbHo#l Accambiern OOH N2 34/169 ot 17 geka-
6ps 1979 1.). «<Kak mpaBuio, OrHECTPENBHOE OPYIKUE
He JIOJDKHO IPUMEHATHCA, 33 UCKII0UeHNeM CIydaes,
KOT7Ia TT0ZI03peBaeMbIi MPABOHAPYIIUTENh OKa3bIBa-
€T BOOPY)KEHHOE CONPOTHUBJIEHUE WM UHBIM 00pa-
30M CTaBUT IO/, yTPO3Y *KU3Hb APYIUX U KOTZa Apyrue
MepBI, UMeIoIL[e MeHee MCKIIYUTENbHBIN Xapak-
Tep, HeJOCTATOYHEI AJis1 00y3aHUA WIN 3aJepKaHUsA
MI0ZI03peBaeMOT0 IpaBOHAPyIIUTENA» (OUIIUAID-
HBII KOMMeHTapuil k cratbe 3 Kozekca nosezieHuA
JIO/DKHOCTHBIX JIUI 110 TTOAAep>KaHUIo IPaBOMOPAAKa).
«JlOJKHOCTHEIE JIULIA 110 TIOAEePIKaHUIO TPaBOMOPA/-
Ka He MPUMEHAIOT OTHEeCTpeIbHOe OpYyXKHe IIPOTUB
JII0/iel, 3a UCKITIOUYEeHUEM CTydaeB caMOOOOPOHBI WU
3aIIUTHI IPYTUX JIUL OT HEMUHYEMOM yTpo3bl CMepTHU
WM Cepbe3HOT0 paHeHUA WIH C L[eblo TpefoTBpalle-
HUS COBEPIIEHUS 0COO0 cepbe3HOT0 MPECTYILIEHNUS,
BJIEKYILETO 32 cOOON OONBUIYIO YIPO3Y AJs JKU3HH,
C IIeJIBIO apecTa JIUIIA, IPeICTABIAIONIErO TAKYIO OIac-
HOCTb, COIIPOTHUBJIAIONIET0CH X BIACTU, WIHU C LIeJbI0
[IpeOTBpalleHus ero nobera u Wb B TeX CIydasx,
KOI/la MeHee pelInTeNbHble MEPHI HEeZIOCTAaTOYHBI I
JOCTIDKEHVS 3TUX Iiesieil. B mobom cirydae mpegHame-
PEHHOE TPUMEHEHUE CHJIbI CO CMEPTETHHBIM UCXOI0OM
MOXXET UMETb MECTO JIUIIb TOTZa, KOTAa OHO abco-
JIIOTHO Hen30eXHO AJiA 3alIUTHI )KU3HW» (IPUHIUM 9
OCHOBHBIX ITPUHIIUIIOB IIPUMEHEHUS CUJIBl U OTHe-
CTPENIbHOT'0 OPYXKUA AOJKHOCTHBHIMU JUILAMU IO
ToAI/Iep>KaHUI0 TTPABOTOPAAKA, TPUHATHIX BOCEMBIM
Konrpeccom OOH mno npeaynpexaeHnuio IpecTyIHO-
CTH 1 00OpalleHnIo ¢ IPABOHAPYIIUTENAMY, T. [aBaHa,
Kyb6a, 27 aBrycra— 7 ceHTs6pa 1990 1.).

[To aTUM mpuYMHAM, €CIU MONUILUA [JIAaHUPYET
IIpOBeZIeHNE OIepaliy, KOTopas MOXeT MoTpeboBaTh
[IpUMEeHEeHUs OTHECTPEIbHOTO OPYXKU, oNUlleiicKue
00s13aHbI eHICTBOBATh C MAKCUMAJIbHOU TI[ATENBHO-
CTHIO K OCOOEHHO TIATENbHO MPOBEPUTD BCIO COOT-
BETCTBYIOIIYI0 HHPOPMALIHIO, Ha KOTOPOU 6asupyeTcs
I71aH onepanuu. [Ipu mIaHMpoOBaHUU CBOUX Ollepa-
I[UI OJTUITUSA TaKXKe 00s3aHa TIIATENbHO OIEHUBATh
JOCTYIIHBIE aJbTEPHATUBHl M BHIOMpPATh CPEACTBaA,
KOTOpHIE BJIEKYT 3a cO60M MUHUMATbHBIM PUCK A
’KU3HU U 3710POBbSA UeJIoBeKa.

4. Cratba 2 KoHBeHIIUM B UHTepnperanuu EBpo-
netickuM CyZoM TpebyeT OT TOCyapCTB MPOBOJUTD
pacciefoBaHue IO ZelaM O IpeJloaoXUTeIbHOM
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HeIpaBOMEPHOM YOHICTBE YeloBeKa IIPeCTaBUTE-
JIAMU TOCyZapcTBa. B cooTBeTCTBUU € yCTOSIBIIEHCA
npeneZeHTHON nmpakTukoi EBpomnelickoro Cyza To
WU WHOE pacciefloBaHUe JOMKHO OBITH CIIOCOOHO
MPUBECTHU K YCTAHOBJIEHUIO GAKTOB U B TEX CIyYasX,
KOT7Zla 3TO HEOOXOAUMO, K BHIABJIEHUIO U HAKAa3aHUIO
BUHOBHBIX JIUI. MaTepuasibHOe YyrOJOBHOE MPaBo,
omnpeziensid KOHKPETHbIE COCTaBHl IIPECTYIJIEHUH,
VKa3bIBaeT TOYHYIO IIeJIb PaccaefoBaHUsA Mo GpakTy
rubeny 4eJoBeKa U, B YaCTHOCTH, BBIBISET KOHKPET-
HBIE BOIIPOCHI, KOTOPHIE JOJIKHBI OBITh UCC/IEZ0BAHBL.
CreoBaTeNbHO, KAYECTBO PaCC/Ie[OBAaHUSA 3aBUCUT
B IIEPBYIO OUepe/ib OT KayecTBa MaTepUaIbHOTO IIpa-
Ba. To wiu MHOe paccieZoBaHue OyzeT CIOCOOHO IpU-
BECTU K BBIAABJIEHUIO U HaKa3aHUI0 BUHOBHBIX JIUII
TOJIbKO TIPU HAJIMYUY aIeKBaTHBIX HOPM MaTepHajb-
HOT'O yTOJIOBHOTO IpaBa. JledeKTHbIE HOPMBI MaTe-
pUaJbHOrO IIpaBa MOTYT cZejlaTh paccie/loBaHue He-
3¢bbEKTUBHBIM C TOYKU 3peHus cTaThu 2 KoHBeHIUU.
B yacTHOCTH, ecTM HOPMBI YTOJIOBHOTO IIpaBa CcTpa-
HBI O IPUMEHEHUY CIJIBI COTPYAHUKAMU TTOJULINH He
COOTBETCTBYIOT cTaHZapTaMm KoHBeHIMHU, BIaCTU He
CMOTYT UCCJIEA0BATH, OBUIO JIU IPUMEHEHHE JIeTalb-
HOM CUJIBI TOJUIIMEN COBepIieHHO He0OXOAUMBIM
C TOYKU 3peHus crartbu 2 KoHBeH1uu. PacciesoBanue
MOJXKET OBITh TOT/Ia COCPEJOTOUYEHO Ha APYTHUX BOIPO-
cax, IPe/CTABIAIONINX MEHBIIYIO BAXKHOCTb C TOYKHU
3penusa KoupeHnum.

5. B HacTosIeM Jese pacciefoBaHUe IIPUBETO
K BBIBOJY, UTO COTPYAHUKU TOJUIINH, KOTOPhIe YOU-
su e MeHe3eca, ObUIM UCKPEHHE YOEXKAEHBI B TOM,
YTO TOT coOUpascs MPUBECTU B IeHICTBUE B3PHIB-
HOe yCTPOMCTBO B I0e37le METPO U YTO OT HUX, COOT-
BETCTBEHHO, TpebOOBANIOCH MpeCcedYh TEPPOPUCTUYE-
CKMH aKT, yIpOXKaIOUIUH maccaxupaMm. YOUMCTBO e
MeHe3eca COTPyZHUKAMU IOJHUIUH, TAKUM 06pa3oMm,
MOXKHO OXapaKTepU30BaTh KaK /lesTHUEe, COBEPIIIEHHOE
B COCTOSHHUY MHUMOM HeoOX0AMMOM 060poHEl. Cuia,
UCIOTb3yeMas B COCTOSHUM MHUMOM He0OXOAUMOM
060pOHEI, BOOOIIE He ABISIETCI aOCOTIOTHO He0bX0-
JUMOT.

CraTbsa 2 KouBeHIuu TpebyeT, YTOOBI MaTepUaIb-
HO€ yTOJIOBHOE MPaBo 00ecrevyrnBaIo 3alUTy OT IpHU-
MeHEHUs YPE3MEPHOU CHJIbI CO CTOPOHHI TOJUIINH.
OTo TpeboBaHUE KPUMHWHAIU3AIUU HE O3HAYAET,
9TO 1060€ MPpUMEHEHNEe CUJIbI, KOTOPOE He SBJISIETCSA
abCoOMIOTHO HEOOXOAUMBIM, JJOKHO MOBJIEYD 32 COO0H
YTOJIOBHYIO OTBETCTBEHHOCTh. YeloBeK OyeT HeCTH
VYTOJIOBHYIO OTBETCTBEHHOCTH TOJIBKO B CIy4ae, KOTZa
MOXXeT OBITh JlOKa3aHa MepCoHaNbHasg BUHOBHOCTD.
BBUIO GBI HECTTPABEATMBO KPUMUHATU3UPOBATD Jesl-
HUsA, COBepIIIeHHbIe B COCTOTHUY MHUMOM Heo6Xoau-
MOIi 060POHEL, eciiv oliibKa B ¢pakTe OblIa OpaBIaHa
B KOHKDETHBIX 00CTOSTENbCTBAX UHIIUJEHTA, U BUHO-
BHOT'O HEJIb34 3@ 3TO YIIPeKaTh. B TO e Bpems, Ha Halll
B3I, cTaThs 2 KOHBEHIIMU TpebyeT OT rocyZapcTB
KPUMUHAIU3UPOBATh TpeAnoaraeMyo HeoO6Xoau-
MYy 060POHY HACTOIbKO, HACKOIBKO OMIMOKY B pakTe
He OBbLTY OTIpaBJiaHbI MPU 00CTOATEHCTBAX Jeja, U IM0-
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5TOMY BHHOBHOTO MOKHO IPaBOMEPHO YIPEKHYTh
3a 3T0. Eciiu aKThl yOUICTBA B COCTOSTHUYA MHUMOM
HeoOX0ZIMMOM 060POHBI, OCHOBAaHHBIE Ha HEOTIPAB/aH-
HOM omubKe, He KPUMUHAIM3UPOBAHbBI HA/JIEKATIAM
06pa3oM M He HaKa3bIBAIOTCS B COOTBETCTBHUH C 3aKO-
HOZaTeJbCTBOM, CYNIECTBYeT cepbe3Hasi OMacHOCTh
TOTO, YTO MOJHUIUSA MOXKET IPUMEHATh YPE3MEPHYIO
CHJIY CO CMEPTETbHBIM 3P PEKTOM.

EBpomnetickum CyZoM yCTaHOBJIEH CIeAVIONIUMA
CTaHZAPT, KOTOPhI OTHOCUTCS K OIIEHKE ZIel O MHU-
MO HeOOX0AUMO¥ 000pOHE:

«[IpuMeHeHUe CWIBI IIpe/ICTaBUTEIAMY TOCyAapcTBa
ZJ1A JOCTYDKEeHUA OZHOM U3 Iiesiel, yKa3aHHBIX B ITyH-
KTe 2 ctaThvl 2 KOHBEHIINY, MOXKET ObITh OIPaBAaHO
B COOTBETCTBUU C 3TOM HopMol KOHBEeHIIUU B Tex
CIy4asx, KOorza OHO OCHOBAHO Ha MCKPEHHEM y0ex-
JE€HUY, KOTOPO€e IO JOCTATOYHBIM OCHOBAHUSIM'
ABJsieTcsl 000OCHOBAHHBIM B MOMEHT WHIM/EHTA,
HO BIOCJIEJCTBUU OKa3bIBAETCA OIMMOOYHBIM (CM.
[Toctanosnenue EBponelickoro Cyza no geny “Mak-
K9H U Apyrue npotus CoeauHeHHoro KoposnescTtsa”
(McCann and Others v. United Kingdom) ot 27 cesn-
TA6ps 1995 r., § 200, Series A, N2 324, BeIZENEHO
HaMmu, cM. Takxe [locTaHoBieHUe EBporeiickoro
Cyza no geny “AHAPOHUKY U KOHCTaHTHMHY NIPOTUB
Kumpa” (Andronicou and Constantinou v. Cyprus)
oT 9 okTaA6psa 1997 r., § 192, Reports of Judgments
and Decisions 1997-VI, Pemenue EBpomelickoro
Cyza no geny “Bpsgu npotuB CoefUHEHHOTO
KoponeectBa” (Brady v. United Kingdom) ot 3 ampe-
s 2001 r., x)xano6a N2 55151/00, [TocTaHOB/IeHNE
EBpomeiickoro Cyza mo geny “bBab6bunHc mpoTuB
Coegunennoro Koposnesctea” (Bubbins v. United
Kingdom), xamoba N2 50196/99, §§ 138 u 139,
ECHR 2005-II, u ITocranoBnenue bosbimoi [TanxaTer
EBpomeiickoro Cyza mo geny “/xynuanu u ['ampxuo
npotuB Uramuu” (Giuliani and Gaggio v. Italy),
xanoba N2 23458/02, §§ 178-179, ECHR 2011,
a Takke coBnajamplnee MHeHUe cyabu [layny [TuHTy
ne AnbOykepKe, IPWIOKEHHOE K [IocTaHOBIEHUIO
EBpomneiickoro Cyza nmo geny “TpeBajsex IpOTUB
Benprun” (Trévalec v. Belgium) ot 14 utons 2011 1.,
xkanoba N2 30812/07...».

[Ipy TakoOM IOAXO0/le HOpMa YroJOBHOTO MpaBa
CTpaHbl 0 MHUMOM HEOOX0AUMOI 060pOHE OTBEeYaeT
TpeboBaHUAM cTaThbu 2 KOHBEHIUH, eCTU OHAa TIpefy-
CMaTpPHUBAET 1BA COBOKYITHBIX YCJIOBHUSA AJIST OCBOOOXK-
ZIeHUsA OT YTrOJOBHOM OTBETCTBEHHOCTHU: CyObEKTHB-
Hoe (uckperHee ybexcoeHue, KOMOpoe 8NOCAe0CMBUlU
0Ka3bleaemcs oWUOOUHbLM, WIH, APYTUMU CIOBaMHU,
peaibHas omubka B GaKTUUECKUX 0OCTOATENHCTBAX)
1 00beKTHBHOE (HaIM4Ke JOCTATOYHBIX OCHOBA-
HUIM, N0 KomopbiM ybexcoeHue A8Js1emcst 000CHOB8AH-
HbIM 8 MOMEHM UHYUOeHmda WU, UHbBIMHU CI0BaMHU,
Hajn4yue 06bEKTUBHBIX IPUYUH, ONPAaB/ABIBAIOIINX
omtubKy). /leAHusi, COBepIlIeHHbIE B COCTOSHUY MHU-
MOI He0OX0AMMOI 060POHBI, MOTYT OBITH OCBOOOXK-
ZIeHBI OT YTOJIOBHOM OTBETCTBEHHOCTH, €CJIU 3TH /IBa
YCJIOBUS BBITOJHAIOTCA COBMeCTHO. OIHAKO B HACTO-
AlEM Ziesie GOJBIIMHCTBO CyZel KaXKeTcs mepeoc-

! 3pech U jajiee TEKCT BBIZIETIEH aBTOPaMK 0co60ro MHeHUs (npu-
Meu. pedakmopa).
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MBICTTUBAET CIOKUBIIYIOCS TIPelleZIeHTHYIO TIPaKTUKY,
cZleJiaB aKIEHT Ha CyO'beKTUBHBIM 2JIeMEHTE U CHHU-
’)Kad BaXXHOCTb OOBEKTUBHOTO 3jeMeHTa. Ha Hal
B3IVISA/, TOAOOHBIN TOAX0/ HempueMmieM. B KOHTek-
CTe ZIeSITeTbHOCTH MOJUITUY OH CTaBUT JKU3Hb PaxK-
ZlaH TIOJ YIPO3Y, MTOCKONbKY AeSHUs, COBEPIIEHHbIE
MMOJIULIEMCKUMHU B COCTOAHUY MHUMOM HeOoOXOAMMOM
060pOHBI KaK pe3y/abTaT rpyboil HEOCTOPOKHOCTH,
MOTYT TIOJYYUTh UMMYHUTET OT YTOJOBHOM OTBET-
CTBEHHOCTH.

Kpome Toro, abpdexkTuBHaAsA 3aluTa mMpaBa Ha
JKU3Hb COIIACHO cTaThe 2 KoHBeHIINM Takke TpebyerT,
YTOOBI MaTepHaJbHOE YTOJOBHOE IIPABO 0becreynBa-
JIO 3alTUTY OT Tpy60oi HEOCTOPOJKHOCTH B MTOATOTOBKE
U IIPOBEJIEHUM TIOMUIIENCKUX OTepaIliii, B X0fie KOTO-
PBIX IPUMEHSETCS CHIIA.

6. Kpurepuii, npuMeHsAeMbIll B aHIIMKCKOM IIpa-
BE B OTHOIIEHWH ONpaBAaHHOM MHUMOM HeOOXOAU-
MO 060pOHBI, ABAAETCA CyOBEKTUBHBIM: «BbLI JIN
COTPYAHUK MOJUINU Y€CTHO U UCKPEeHHe yOexaeH,
YTO eMy HeOOXO0AUMO TIPUMEHUTH CUMY JJIs 3al[UTHI
camoro cebs u (wiu) Apyrux aui?» (cM. § 249 HacTo-
smero IToctaHoBnaeHusn). [loaToMy pacciesoBaHue
B HACTOAILIEM JeJie JOKHO ObLIO OTBETUTH Ha Clie-
JYIOMIMI BOIIPOC: CYMTAH JIK COTPYAHUKY IOIUIUH,
y4acTBOBaBIlKME B UHITHEHTE, YeCTHO U UCKPEHHE,
yTo e MeHe3ec cobupascsa MPUBECTHU B elicTBUE
B3pBIBHOE yCTpoiicTBO? OJHAKO KIOYEBOM BOIPOC,
KOTOPHIHM JO/KEeH OB OBITH PACCMOTPEH U U3y4YeH
B HaCTOsIIEM Jejie, ObLIO U yOexAeHe COTPYAHU-
KOB TIOJTUIIMM B TOM, YTO B3PHIBHOE YCTPOMCTBO BOT-
BOT Oy/leT TIPUBE/IEHO B IeHCTBUE, OMPABAaHO B 00-
CTOATENbCTBAX UHIIMAEeHTA. PaccieqoBaHue JOKHO
6bLTO ObI YCTAHOBUTH, ObLIA JIM OTIPaBAaHHON OMUOKa
KaXIoro y4acTBOBABILEro B MHI[UZEHTE COTPYAHUKA
MTOJIUIIAY, B TOM YHUCJIE TeX, KTO PYKOBOJWII BCEM OIle-
parueii. Kpome ToTo, pa3yMHOCTh 3TOTO yOeXAeHUA
JOJIKHA OBITH OlleHeHa B KOHTEKCTe 00A3aHHOCTU
MOMIUITUY TIPOSBJISATh KPalHIOI0 OCMOTPUTENBHOCTD
[IpY IOATOTOBKE OIepaluii, KOTOphie MOTYT ITOTEH-
IIMaIbHO TOBJIEYH 3a COO0M MPUMEHEHNE JIETATbHON
cwibl. M3-3a coiepkaHusA COOTBETCTBYIONEN HOPMBI
MaTepHaJbHOIO IpaBa B HACTOAIIEM /JeJie paccie-
JOBaHUE HE COCPEJOTOYMIOCh Ha 3TUX BaXKHEUIITHUX
pompocax. CieoBaTeNlbHO, IPHU 06CTOATENbCTBAX
WHIUZEHTa IPpUMeHEHHE CHUIBI COOTBETCTBYIONMMU
COTPYAHUKAMHU TIOJUIMU He ObLIO HaZJIeXal[uM
o6pasoM HccaeI0BaHO, U paccieoBaHue He CMOTJIO
MPUBECTU K HaKa3aHUIO TeX, KTO MPUMEHUI TaKyio
cuny. O606111as1, MOXKHO CKa3aTh, YTO B COOTBETCTBUU
C aHIVIMMCKUM NIPaBOM pacciieZloBaHue He O6yIeT ajie-
KBAaTHBIM U He BCeTr/la CMOXeT MPUBECTU K Hakasa-
HHUIO B T€X CIy4YaaX, KOoTJa COTPYAHUKHU MOJHUIIUU
HCITO/B3YIOT JIETANbHYIO CUTY B COCTOSSHMM MHMMOI
HeobX0AUMOM 060POHHI.

7. MBI Takke XOTeau Ob 06paTUTh BHUMAaHUE Ha
ellle OZIMH BaXKHBIM paKTUUECKUM 3TeMeHT B HACTO-
sieM Zene. Tparnueckue cOOBITHUSA Aejia CIYIYUINCh
B X0/le 3apaHee CIVIAHMPOBAHHOM MOJUIIENCKOH OTIe-

panuu. O6S3aHHOCTD MOJIUITUU COCTOSIIA B TOM, YTO-
OBl pa3paboTaTh peabHBIN IIaH AeHCTBUM, KOTOPBIH
TTO3BOJIMJI OB 3a/lepKaTh M0J03peBaeMoro 6e3 mpu-
MeHeHUS JieTaTbHOM CUIBL. [IpecTaBiseTcs, YTo /e
MeHe3ec MOT U J0JDKEeH ObLT OBITH 3aZiepyKaH IOJIK-
IIMeli cpa3y mocje BeIxoAa u3 goma. akT, uTo coTpya-
HUKH TIOJIUIIUY KAAJTH, TIOKa OH BOM/ET B METPO, UTO
BBI3BAJIO CUTYAIHIO, CONPKEHHYTO C IPeAIoIaraeMou
yTPO30#i [JI KU3HU OOJBIIOTO KOJUYECTBa JOfeH.
JpyruMu coBaMH, mpezroaaraemMas OmacHOCTb BO3-
HUKJIA U3-3a 3aJ€PKKU PEAKIIMU CO CTOPOHBI MOJH-
1y, JlaHHBIN GaKTOP UMEET TaKXKe TIEPBOCTENEHHOE
3HaYeHUe [ YCTAHOBJIEHUS JIMYHOHN YTOJIOBHOH OT-
BETCTBEHHOCTHU Y4aCTBOBABIINUX B UHITUAEHTE JIUII.
Jlaxke eciiy TIPeATIONOXUTD, YTO e MeHe3ec eliCTBU-
TeJIbHO UMeJ TIpU cebe B3PHIBHOE YCTPOHCTBO, 3aMe/l-
JIEHHYIO PeaKIIUI0 COTPYAHUKOB MOJUIUU HENb3s
CYMTATh aOCOJIOTHO HEOOXOAUMOM, TOTOMY YTO TIpeJ-
CTaBJSETCSA, YTO MOA03PEeBaEMbIi MOT OBITh 3a/lepiKaH
ropaszo paHbliie. Ha Hamn B3/, 3TOT acleKT Jea
TaKKe He ObUT IOJKHBIM 00pa30M HCCIeJOBaH B IENAX
yCTaHOBJIEHUS YTOJOBHOM OTBETCTBEHHOCTH Y4aCTBO-
BaBIIMX B MHIW/EHTE JIUII.

8. MBI 0OTMedYaeM, YTO B HACTOSAIIEM /IejIe YTOIOB-
HOe /ieJio ObIIO BO30OYK/Z€HO B OTHOIIEHUM ITOJIU-
1IefiCKOTO BEJOMCTBA. YTOJIOBHBIE Zlejla B OTHOIIIE-
HUM I0PUJUIECKUX JIUI] MOTYT OBITh TONI€3HBIMU /IS
ycraHoBneHus paktoB. OgHako KoHBeHIus Tpebyer,
YTOOBI YTOJOBHOE IIPaBo 00ecreynBaso HaKa3aHUe
JIMIL ¥ 9YTO paccieZioBaHure ObUIO CIIOCOOHO IIPHUBECTH
K TakoMy HakazaHut. ComtacHo KOHBEHITUU yTOJIOB-
Hasi OTBETCTBEHHOCTh IOPUNUECKUX JIUIl HE MOXKET
3aMEHUTDb YTOJOBHYIO OTBETCTBEHHOCTh MHAWBU/OB.
B HacTOsAIIEM Ziejie TIPUBJIEYEHHE K YTOJIOBHOHN OTBET-
CTBEHHOCTH TMOJUIIENCKOTO BEJJOMCTBA KaK TaKOBOE
He sSBJISIeTCS JOCTATOYHBIM, YTOOB! YZOBIETBOPATD
kputepusam Kouseniuu. Kpome Toro, rpybas HeocTo-
POXXHOCTB CO CTOPOHBI FOPUIUYECKOTO JIMILIA BCeraa
ceAiyeT U3 HepaBOMEPHBIX eHCTBUM KOHKPETHHIX
quil. TpyAHO MOHATH, YTO B HACTOAIIEM Jiejie JIUIIA,
OTBETCTBEHHEBIE 332 HEOCTOPOXKHOCTD, HE MOTYT OBITH
TIPUBJIEYEHHI K YTOJIOBHOM OTBETCTBEHHOCTH COTJIACHO
AQHIJIUACKOMY IIPaBY.

9. Ilpu oreHKe 061IeH 3P PEeKTUBHOCTH paccieo-
BaHUsA, HA HAI B3I/, CIeJyET YYUTHIBATh HEKOTO-
pBIe BaXKHEBIE OIIUOKY, COBEPILIEHHbIE CJIeZ0BATENIMU
B camoM Hauase. IPCC BrIpasuia cBOo 03aboueH-
HOCTbH I10 TTOBOAY 33/€PXKKHU C epefaveii oj KOHT-
pPOJIb MecTa MPOUCIIECTBUS U paccaeJOBaHUA U IO
MOBOZLY TOTO, YTO COTPYAHUKAM moiuiuu Yapau 2
u Yapsau 12 6bI0 pa3pelieHO BepHYTbcSI Ha 6asy,
OT/ZIOXHYTh, TOCOBEIATHCS ¥ BMECTE COCTAaBUTh CBOU
sanucu (cMm. § 69 Hacrosuero ITocTaHOBNIEHHA). DTU
OIMOKY, BO3MOXXHO, CKa3aJIMCh Ha MOCAEAYIONIMX CTa-
JIVISIX paccyiefloBaHus.

CToOUT BCIIOMHUTD 37ech, 4To EBpomnetickuit Cyz
BBITTOJIHUJ CJIEAVIONIYIO OlleHKY B Zene «Makbyie
Katimas u gpyrue mpotus Typuuu» (Makbule Kaymaz
and Others v. Turkey), [TocraHoBneHue ot 25 dpeBpansi
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2014 r., xxanmoba N2 651/10, § 141, nepeBoz ¢ OpuUrH-
Hasia Ha GpaHITy3CKOM SI3BIKE):

«EBpomnetickuii CyA oTMedaeT Ipex/e Bcero, 4To...
y4acTBOBABIINE B MHINJEHTE COTPYAHUKU IOJNU-
1[uY, He GBUIN JOIIPOLIEHE! IPOKYPOPOM ZI0 4 ZeKa-
6ps 2004 r., ciycts 6onee 10 AHel mocje COOBITHIA.
Kpowme Toro, oHHM He coziepKaluch paszenbHo Iocie
VHIW/JIeHTa 1 OBUIM BBI3BAHBI /I a4l [TOKa3aHUH
B paMKax aZIMUHUCTPAaTHUBHOTO pacCciefOBaHUA
[l0 Hadaja y4acTHs B ieJie OPraHOB IPOKYpaTypBhIL.
B aToii cBsi3u EBporneiickuii Cyz OATBEPXKIAET, YTO
B yIIOMHUHaBIIeMcs Bhlle [ToCTaHOBIEHUH TI0 JieTy
“Bakraut v E3ann nporus Typrun” (Bektas and Ozalp
v. Turkey), § 65 (cemMb CyTOK IOC/Ie WHIUAEHTA),
a Takke B yIIOMMHABIIEMCS Bbille [IoCTaHOBIEHUN
Bonwsmoit IManatel EBpomneiickoro Cyza mo Aeny
“Pamcaxau u gpyrue npotuB Huzgeprauzos”, § 330
(Tpoe cyTok mocje WUHLHUAEHTA), OH yKasal, 4YTo
1o7106HbIe 3a/1ep>KKK He TOJIBKO CO37Iai BUAVMOCTD
CroBOpa MEXAY CyAeOHBIMY OpraHaMHU U IONUIUEH,
HO ¥ MOIVIY TIPUBECTH POJCTBEHHUKOB NTOTEPIIEBIINX
Y 00IIECTBO B I1€JIOM K MHEHHIO O TOM, YTO COTPYZHU-
KH CiI 6€30I1acHOCTH paboTaloT B BaKyyMe U, CJIejo-
BaTeNbHO, He TIOJOTYETHEI CyAe6HOM BIaCTH 3a CBOU
ZelcTBUA. B HacToAmeM ziese, XOTS OTCYTCTBYIOT
CBU/IETEJIbCTBA TOT'0, YTO COTPYAHUKHU ITOJIULIUHU BCTY-
IIWIN B CTOBOP JPYT C APYTOM WM CO CBOMMU KOJLTe-
raMu u3 nonuuyu MapauHa, TOT GpakT, 4To He 6BUIO
IIPUHATO Ha/jlexallluX Mep C LIeIblI0 CHU3UTh PUCK
TAKOT'0 CrOBOPA, IIPEZCTABAET COO0H CyIeCTBEHHbIH
HeJZIOCTaTOK B aZleKBAaTHOCTU paccieZoBaHUA (CM.
ynoMuHaBIeecs Beiie IlocTaHoBieHUe BobInoi
[Manatel EBponeiickoro Cyza mo geny “Pamcaxau
u gpyrue npotus Huzgepiaangos”, § 330)».

10. B cOOTBeTCTBUU C YCTAHOBJEHHOU Ipelie-
JeHTHo! npakTukoil EBpormeiickoro Cyza pacciezo-
BaHMe, IpoBOANMOE 110 GaKTy HApYIIeHUsS CTaTbU 2
KOHBEHINH, IOJDKHO OBITH OIlepaTHBHBIM. JIaHHBIM KPH-
Tepuii He 6BUTO COOITIOZIEH B HACTOSAIIEM fiesie. KoMuTeT
1o npasaM 4desnoBeka OOH B cBOMX 3aKIIOUUTENbHBIX
3aMmeuaHuax oT 30 utons 2008 r. B OTHOIIIEHUH IOKJIa-
Za, nmpeactaBiaeHHoro CoefnHeHHBIM KoposieBCTBOM
B COOTBETCTBUMU €O cTaThelt 40 MexayHapoAHOro Mak-
Ta O rpaXJaHCKUX U IMOJUTHYECKUX IIpaBax, ykKasasl
cieyonee:

«Komurer O6eCHOKO€H MEIJINTEIbHOCTBIO IIPONU3BO/A-

CTBa, NIPU3BAHHOI'O YCTAHOBUTbL OTBETCTBEHHOCTDb

3a youiicTBo JKaHa Illapnsa ge MeHeseca u 06CTOs-

TEJIbCTB, IIPU KOTOPBIX OH 6I>IJI 3aCTpeJIeH COTpyAHU-

KaMU MOJULAK Ha CTaHIMU MeTpo “CrokBesur” (cra-
Tba 6).

TocymapcTBy-y4acTHHKY cjefyeT 00eclneduTh,
4TOOBI BEIBOZIAM KOPOHEPCKOTO J03HAHUS, KOTO-
poe 0/KHO HayaThes B ceHTA6pe 2008 roga, cie-
JoBaau Gbl SJHEPrUYHO, B TOM YHCJIE B BOIpOCax
JIMYHON OTBETCTBEHHOCTH, IIPOBAJIOB pa3BeAKH
¥ 00y4yeHud noauneickux» (goxkyment CCPR/C/
GBR/CO/6, niyHKT 10, TEKCT BBIZIEIEH B OpUTHHAJIE
JIOKYMEHTa).

[Tocse cOGBITHI TIPOTIIO MHOTO JIET, TIPEXK/E YeM
Takoe paccjeZoBaHUe Hadajgoch. MBI He MoOXeM
COIVIACUTHCA C MHEHHEM OOJIBIIMHCTBA CyZAel 0 TOM,
YTO KPUTEPUH He3aMeIUTENbHOCTH OBUT VCITONHEH
B HacToAIIeM JeJe.
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11. 3aAaBuTeabHUIlA KajloBajJach Ha KpUTepuil
[J11 BO30YKZeHUA YrOJOBHOIO Mpecae0BaHUA 1O
JenaM 0 MHUMOUM HeobxoauMoi obopoHe. CoracHo
AHTJIUHCKOMY TIpaBy YTOJIOBHOE IIpeciefoBaHUE
O6yzeT BO30YyX/[€HO TOJbKO B TOM CAydYae, €CIH
OOBUHUTENbHBINA TPUTOBOP OyZeT BHIHECEH «CKO-
pee ma, ueMm HeT» (cM. §8 164 u 265 HacToAmero
[TocTaHoBNeHUsA). BOMBITUHCTBO CyZell ccharTcs
B CBOEH MOTHBUPOBKE HA MHTEPECHBIM CPABHUTENb-
HO-TIPaBOBOM JOKJAJ MO JaHHOMY Bompocy (cMm.
88 176 u 269 Hacrosmero IToctaHoBneHus). B aToi
CBSI3WM MBI OTMeYaeM, YTO aHaJKU3 CPABHUTEIbHO-
MIPaBOBHIX AAHHBIX MMPUBOAUT K BHIBOAY, YTO KPHU-
Tepuil AJad BO30YXKZEHUA YTOJIOBHOTO IIPECTIEA0BA-
HUsA, IPUMEHSIEMbIN COTIACHO aHTJIUNCKOMY MIPaBy,
SIBHO OoJiee XeCTKUM, YeM B IPYTUX rOCyAapCcTBax —
yuacTHUKaxXx KouBeHUuuu. Takoi cTpOTUN KpUTepun
MOJXKXET NMPeAOTBPATUTh YTOJOBHOE IMpeciefoBaHue
Y BhIHEeCeHUEe 0OBUHUTENIHHOTO IIPUTOBOPA B OTHO-
IIEeHWH JINIA, COBEPIIUBIIErO IPECTYIUIEHUE, €CITU
IIaHCHl Ha ycIeX He OBLIM IPaBUIBHO OIl€HEHHI
npokypopoM. CylecTByeT cepbe3HBIH PUCK, 4TO
MOrpaHUYHbIE Ziejia U30eryT He3aBUCUMOM cyaeh-
HOU OIleHKU. B pesynbraTe ompeseneHHbIE JeHCT-
BUs, BKJIIOYAIOIIME IPUMEHEHNE Ype3MePHON CHITBI
COTPYAHUKAMHU MOJUITUN, MOTYT OBITh COKPBITH (aK-
TUYECKUM UMMYHUTETOM OT YT'OJIOBHOTO IIpece/o-
BaHus. Ha Ham B3miAg, pagu 3GGeKTUBHON 3allUThI
TpaBa Ha XXU3Hb, ECJIU €CTb CEPhE3HBIE COMHEHUS TI0
MTOBOJY JIETUTUMHOCTH JIETAJTBbHON CUJIBI, IPUMEHEH-
HOU mosuIel B COCTOSTHUY peaJbHOU WU MHUMOMN
Heo6X0MMOM 060POHHI, BHIHECEHE OKOHYATENbHO-
r'o pellleHus MO BOMPOCY YTOJIOBHOU OTBETCTBEHHO-
CTH IOJDKHO OBITH OCTABJIEHO 3a CylaMHU.

12. MBI cor/iacHBI ¢ GONBIIMHCTBOM CyZAEH, 4TO
B HACTOAIIEM Jiejie JeHCTBUTEIBHO OBLIO MPOBEAEHO
paccieZjoBaHUe, KOTOPOe MPOSCHUIO MHOTHE BaX-
HbIe acleKThl paKTUIECKUX 0OCTOATENBCTB U BBI3BA-
JIO BakHbIe pedopMBbl B mojaunuu. OZHAKO HA HaIl
B3IVISA/], COYETAHUE PA3IUYHbIX GAKTOPOB, O KOTOPHIX
TOBOPUJIOCH BBINIE, IIPUBEJIO K CUTYyalluU, B KOTOPOH
¢daxT rubenu HU B YeM He TOBUHHOTO YeJOBeKa He
OBLT HaJJIexKaluM o6pa3oM paccieZioBaH B COOTBET-
CTBUU cO cTaHzapTamu KoHuBeHiuu. [IpousBeeHHOE
paccieZioBaHre He CITIOCOOHO MPUBECTH K YCTAHOBJIE-
HHMIO TIepCOHAJBHOMN YTOJOBHOU OTBETCTBEHHOCTH,
Kak Toro TpebyeT KoHBeHIIHs.

13. HakoHell, Mbl XOTeJu ObI KPAaTKO OTMETHTD,
YTO GOJIBIIMHCTBO CyZiel pelusio, 4To XKajaoba, Kaca-
onasaca npejrosaraeMoro HapyleHusa cTaTbu 13
KoHBeHIIM B COBOKYITHOCTU CO CTaThsIMU 2 U (Win) 3
KoHBeHIMH, OblIa IBHO HEOOOCHOBAHHOM 10 CMBICTY
TIOATYHKTA «a» MyHKTa 3 cTtatbu 35 Kouseniuu. Cyapu
Kapaxkarr u Jle[oB roJlocOBaIM BMECTe C OOJBIINH-
CTBOM CyZeil 1o JaHHOMY Bomnpocy. Cyzbsa BoiiTeruex
CYUTAET, YTO MOTHUBUPOBKA 10 STOMY BOIIPOCY He SIBJIsA-
eTcsa ybeauTenbHoM. [1o ero MHeHMIO, XKanoba B 3TOMH
YaCTHU JOJDKHA ObUla OBITH JOBEAEHA IO CBEAEHUA CTO-
poH u paccMoTpeHa EBpomneiickum Cygom.
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OCOBOE MHEHHME CY/Ib1
JIYUCA JIOITECA TEPPA

1. I He cornaceH c IToctaHoBineHueM bosbinoi
[Tanats! EBpometickoro Cyza. fI caurato, 4TO B JaHHOM
Zene Bractu CoegmHeHHOTo KoposeBcTBa He BBHIIOJI-
HWWIU IIpolleccyaabHOe TpeboBaHle, BEITEKAIOIIee U3
craTtby 2 KOHBeHIMHU, IPOBECTH HaZJIexKallee paccie-
ZIOBaHUeE TI0 BOIIPOCY 06 OTBETCTBEHHOCTH TIPE/ICTABU-
TeJiell TocyZlapcTBa, 3aMelllaHHbIX B youiicTBe JKaHa
Hlapna ge MeHeseca.

OTnpaBHBIM NYHKTOM U OCHOBOW MOEro Heco-
riacusa c IToctanoBieHueMm Boabmoi IlamaTh
EBporneiickoro Cyza ABIAIOTCA TO, YTO HUKTO JIUIHO
He TIOHEeC OTBETCTBEHHOCTHU B CBS3U C YCTAHOBJIEHHBIM
¢dakToM, MpU3HaHHOM BeZioMcTBaMu CoeJUHEHHOTO
KoposneBcTBa, 4TO UMeNNCh OUYeHb Cepbe3Hble HeJo-
CTATKU BO BCEX aCIleKTax IOJUIeHCKOU ommeparuu,
npuBeeli k rubenu e Meneseca.

®axThl aIeKBATHO H3JIOKEHBI B IIOCTAaHOBJIEHUH,
HO 51 CYHUTAI0 BAXKHBIM OTMETUTH HECKOJIBKO OCHOBHBIX
ACIIEKTOB.

2. [Ipeanonaranay, 4To of03peBaeMble B OpTaHU-
3aIliU B3pHIBOB B JIOHZIOHE IIPOKMBAJIU B KBApTUpE 110
azpecy: r. JlongoH, Ckommua-Poyz, nom 21. lnda Toro,
9TOOBl UAEHTUPUIUPOBATH UX U Oe30macHo 3ajep-
»KaTh, ObLTa pazpaboTaHa CTpaTerus, KOTopas COCTO-
si7Ia B TOM, YTOOBI CJI€ZUTh 3a JUIAMHU, BHIXOAALIINMU
U3 3TOT0 ZIOMa, IPOBEPUTD y HUX JIOKYMEHTHI U 3aJep-
)aTb ux. OduIlleps! MOIUIUY, PYKOBOJUBIIHE OIIe-
panued, JOMKHBI OBUIM OBITH TO/AEPXKAaHBI TPYIITON
BBICOKOKBaMUGUIIUPOBAHHBIX U XOPOIIO 00yIeHHBIX
COTPYZAHUKOB MOJMIUN — CIIEIUAJUCTOB IO IIpUMeHe-
HUIO OTHECTPEJbHOI'0 OpYkUA (CIenuasucT mo mpu-
MeHEHMIO0 OTHECTPEeTbHOTI'0 OPYXKUA).

B HacTosueM feJse BcA ollepanyd MolLa He Tak.
Korga ne Menesec (rpaxzanus bpaswinu, npoxu-
BaBmui mo azpecy: Ckomua-Poyza, gfom 17, — u He
MMEBUINYM HUKAKOT'O OTHOIIEHUS K TepaKTaM) BBIIIE
U3 CBOEU KBapTUPHI, MoAipa3ziesieHre MOoAJePXKKU U3
KPUMUHaJIMCTUYECKOTO Y OIIEPaTUBHOTO yIIPaBIeHUA
MPS (SO19) emre He mpuOBUIO HA MecTO. B pe3ynb-
TaTe e MeHe3ec He ObUI 3aZiep:kaH. 3a HUM BEJIOCh
HapyXHOe HabiioZieHWe B TeyeHUe OoJiee MOIyda-
ca ot Ckomua-Poyz 1o cranuuu MmeTpo «CTOKBEIL».
daxTHI Ziesia YKa3bIBaIOT Ha TO, YTO 32 3TO BpeMs Opu-
rajia Hapy>KHOTO Hab6JoleHnsA He UAeHTUGUIINPOBa-
Jia fie MeHe3eca KakK 10/j03peBaeMoro B TEpPOPH3ME.
Ha ctanuuu metpo «CTOKBe/UI», B CTOAILLEM IOe3/e
MeTpO, IBa COTPYAHUKA MOMUIUU U3 6puragsr SO19
HECKOJIbKO pa3 BHICTPEJIVIN B HETO U YOUJIH €ro.

3. HezocTatky onepauuy 6pUtd OAPOOHO OcBelle-
HEHI B JoKaaze HesaBuCHMMOM KOMUCCHH IO KanobaMm
Ha IoJUITHI0. B ZiokTazie yKka3eiBasaoch (cM. § 66 HacTo-
amero IlocTaHOBIEeHUA), YTO B X0 paccielOBaHUA
ObUTa BRICKAa3aHa cepbe3Has 03a00YeHHOCTh II0 MTOBO-
1y 5bbeKTUBHOCTY pearupOBaHUA TOMUIUU, U ObLI
BBIABJIEH DS TPOCYETOB, KaCaBIIUXCA PA3TUYHBIX 3Ta-
TTOB OIlepalyy, IPUBEALIEH K rubdeu e MeHe3eca.

4. OpHako HECMOTPS Ha 3TOT JeTaabHBIN U BCe-
CTOPOHHMI JOKJaJ Bo0OIle He OBLIO YCTAHOBIEHO
HUKaKOU MepCcOHaJbHON OTBETCTBEHHOCTHU 3a €ro
rubesb. ITO 0CO6EHHO YAUBUTETHHO, YIUTHIBAS, UTO
WHCTUTYLIMOHAJbHAsA YTOJOBHAS OTBETCTBEHHOCTD
3a rubenb e MeHe3eca ObLIa YCTAaHOBJEHA PEIIEHU-
eM cy/Za, 3asBUBIIEro, YTO Be1oMCTBOM KoMuccapa
CTOJTMYHOM TIOMITMY OBLTH HapyIIeHB! CTaTbu 3 U 33
3akoHa 1Mo oxXpaHe 3/J0pPOBbS U 0becreveHn0 6e30-
ImacHoCcTH Ha pabouem mecTe 1974 roza, 3a TO, 4TO
OHO TTOZIBEPIVIO PUCKY 37I0POBbe M H6€30TMacHOCTh Tpe-
ThUX JIKIL. [I0CKONIBbKY OOBHHEHMS ObUIM HAIlpaBJIeHbI
poTUB BezoMcTBa KoMHCcapa CTONMYHOMN MOTULUU
KaK yYpexJeHus, B 3TOM Jfiejie He OblIa YyCTaHOBJIEHA
KaKas-Tn60 OTBETCTBEHHOCTh QU3UYECKUX JIUII.

5. HecMmoTps Ha BBIBOZ, 0 HAIMYMHU Cepbe3HBIX Opra-
HU3ALWOHHBIX HEJOCTATKOB, IPYTHE PEIIeHUs Ipeay-
cMOTpeny 6JaHKETHOE OCBOOOXKIEHUE COTPYAHUKOB
MOJMIUITUY OT JI000M TMepcoHaNbHOM OTBETCTBEHHO-
ctu. IPCC pemnia He IpUHUMATD AUCHUILIMHAPHBIX
Mep B OTHOIIEHUHU KOTO-T160 u3 11 ZeficTBOBaBIINX
Ha MECTe ONEPATUBHBIX COTPYAHUKOB U COTPYAHUKOB
CIy:k0BI Hapy:XKHOTO HabmogeHua (cm. §§ 74 u 135
Hacrosmero IToctanosnenus). Kpome toro, IPCC He
Jlaja HUKaKUX peKOMeHAAIUH 0 ITOBOJY IpUBJIeYe-
HUA K JUCHUIVIMHAPHON OTBETCTBEHHOCTH CTapIINX
10 3BAHUIO COTPYAHUKOB MOJUIINH, YIACTBOBABIINX
B OTIepalyiu.

Bce nuia, ygyacTBoBaBINe B ollepaliuu, IpuBe]-
meil k rubenu ge MeHeseca, ObUIM HE TOJIBKO OCBO-
OGO EHBI OT JI0OO0H AUCIUIIIMHAPHON OTBETCTBEH-
HOCTH, OHU TaKk)ke OBLIN OCBOOOXKAEHBI OT YTOJOB-
Horo mpeciezoBanud. 17 utonsa 2006 r. KoposneBckas
cyx6a yroJIOBHOTO MIpeC/IeZIOBAaHUSA PENTHIa, YTO HU
OJIMH 4YeJIOBEK He OyZeT MpUB/eYeH K yTOJOBHOH OT-
BETCTBEHHOCTH B CBA3U C rrubesbio Je MeHeseca. OTO
pelieHre GBUTO TIOATBEPIKAEHO JUPEKTOPOM Ty OIHY-
HBIX mpecienoBanuit 8 ampend 2009 r. (cm. § 133
HacToslero IlocTaHOB/IEHN), TIOCKOJIbKY OH PeIIn,
4YTO GBLIO HEJOCTATOYHO [I0KA3aTENbCTB, YTOOBI IIPU-
BJIeYb K YTOJOBHOM OTBETCTBEHHOCTU KaKOTO-THOO0
YyeJI0BeKa.

6. TpyaHO MOHATh, KAKUM 06pa3oM MOXKHO yCTa-
HOBUTH, UTO yupexzeHue (BeZoMcTBO KoMuccapa
CTOJIMYHOM TIOJIUITUM) HECeT YIroJOBHYIO OTBETCTBEH-
HOCTh (Kak 3TO OBLIO peIIeHO CYZOM) U, HECMOTPS
Ha 5TO, UCKJIIOUUTH (Kak cieficTBUe pemeHuii IPCC
u CPS) BCAKyI0 AUCIUIIMHAPHYIO OTBETCTBEHHOCTD
u sto60oe a3 HeKTUBHOE pacciieZiIoBaHUe IO BOIpocy 06
YTOJIOBHOM OTBETCTBEHHOCTU KOHKPETHBIX COTPYHU-
KOB 3TOT'0 YUpeXXAeHUA.

7. B cBeTe 06CTOATENLCTB HACTOAIIErO ejia HET
ompaBAaHuil s HeucrnonsHeHUsa CoeJUHEHHBIM
KopoJieBCTBOM CBOUX 00S3aTeNbCTB, BRITEKAIONIUX
U3 MPOIECCYaTbHOIO acleKTa craThu 2 KoHBeHINH,
KakK I0oC/IeJ0BATENbHO YCTAHOBIEHO B MpeleleHTHON
npakTuke EBpomeiickoro Cyza, To ecTb 00s3aHHO-
CTHU MpoBecTH 3GGEKTUBHOE paccieJOBaHUE C IIeNbI0
YCTAHOBUTH OOCTOATENBCTBA, MPUBEIINE K YMBIII-
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JIEHHOMY JIMIIEHUIO KU3HU, U ONIPeeUTh BO3MOXK-
Hble HaKa3aHWs JJIs JHI, OTBETCTBEHHKIX 3a rubesn
yenoBeka. Joknaza IPCC, npusHalomuil cepbe3Hble
HeIOCTATKU B XO/le TPOBE/IeHUS MONUIENCKON OTie-
panuu, ¥ IpUroBOp CyZa, YCTAHOBUBIIUHN YTOJOBHYIO
OTBETCTBEHHOCTb BezjomcTBa KoMUCcapa CTOJIUYHOM
TTOJIUIIUY, YE€TKO M3JI0KUJIU Pa3yMHble OCHOBAHUS
JJI1 paccieZloBaHUA MO BOMPOCY O BO3MOXKHOM mep-
COHAJIBHOM OTBETCTBEHHOCTU 33 3TH OPraHU3AIMOH-
HBbIE HEJIOCTATKHU, TaK KaK YUpeXJeHUs He AeHCTBYIOT
He3aBUCUMO OT CBOUX COTPYAHUKOB.

8. Henb3da mpuMTU K BHIBOAY, YTO MO3UTUBHOE
ob6s3aTenbcTBo CoegquHeHHOro KoposneBcTBa GbLIO
BBINIOJTHEHO JIUIIb [TIOTOMY, YTO BJIACTHU, OTBEYaBIINe
3a HavaJabHOe paccienoBanue (IPCC), u B1acTu, KOTO-
pble IPUHSIN pellleHre He OCYIIEeCTBIATh YTOJ0BHOE
npecnenoBaHue (CPS), cuuraioTca He3aBUCUMBIMU
BJIACTAMMU A1 Liesned crathd 2 KouBeHiuu (cm. § 262
Hacrosmero [ToctanoBnenus). CaMmoit mo cebe He-
3aBUCUMOCTH HEeJOCTATOYHO, YTOOBI rapaHTHUPOBATh
npoBefieHrEe 3GPEKTUBHOTO paccieZioBaHuA. B HacTo-
AIIeM JieJie He XBaTaeT BCEX APYTUX rapaHTHU, BBITE-
KamoIqux U3 cyJeOHBIX pa3bupaTeabCTB, B KOTOPHIX
Zl0Ka3aTelhCTBA MyOIUIHO M3YYAIOTCA C yIaCcTUEM
BCeX 3aMHTEPECOBAHHBIX CTOPOH TaK, YTOOBI OTBET-
CTBEHHOCTh MOIJIa OBITh YCTAHOBJIEHA HaJIeKaIlNM
obpazoM. ITo BBLIO TO, Yero 06UBaNach 3asgBUTENb-
HMIIA, KOTZla OHAa MOIPOCU/Ia AUPEKTOPA MyOJIUMYHBIX
npeciefoBaHUN NMPOBEPUTH NpeAblAyIee pellleHUe
He OCYIIeCTB/IATh YTOJIOBHOE MpeciefoBaHue: obecie-
YUTH MPOBEZIEHNE CyAeOHBIX pa3dUPaTENbCTB CO BCe-
MU HEOOXOJUMBIMHU TPOIIECCYaNTbHBIMU TapaHTUAMM,
KOTOpbIE UAYT Jablle, 4eM HE3aBUCUMOCTDb aJMU-
HUCTPATUBHOTO OpraHa paccjeloBaHuA.

9. B ocTaJIbHBIX OTHOIIEHUAX HATNYKE ITPAKTUKU,
HaZleISoNed BeJOMCTBO I'OCyAapCTBEHHOTO 00BU-
HeHUs MPaBOM OTKa3aThCs BO3OYAUTH yrOJIOBHOE
JIeJI0 U3-32 BEPOSITHOCTU BBIHECEHUS BePAUKTA BUHO-
BHOCTH (Tak Ha3blBaeMBbIM KPUTEpU, U3I0KEeHHbIN
B moctaHoBieHun OTAeeHus KOPOJEeBCKON CKaMbH
Bricokoro cyza AHmuu U Yasbca 1o Jeny «Koposesa
MPOTUB AUPEKTOpa MyOJIMYHBIX MTpeCcaeloBaHUM, 0
3asgBIeHNI0 MoHHMHTa») He SBIAETCI caMo 10 cebe
JOCTaTOYHBIM OCHOBaHUEM /I TOT'O, YTOOBI HE yCTa-
HaBJIWBATh B X0/le CyZAeOHOro pa3bupaTeabCTBa OT-
BETCTBEHHOCTD 32 YMBIIJIEHHOE NMPUYNHEHHE CMep-
tu. [lna Esponeiickoro Cyza BOIIpocC 3ak/Io4ascsa He
B TOM, YTOOBI TOCTAHOBUTb, OTBEYAN JIU KPUTEPHI,
U3JI0)KeHHBIN B MocTaHoBIeHUU OT/eeH:us KOpoJieB-
CKOM cKaMbU BrICOKOTO cyZla AHTIUU U YaJbca T10 ey
«KopoJsieBa MPOTUB AUPEKTOpa MyOIUYHBIX IIpeciie-
ZIOBaHUM, 110 3aABIE€HUI0 MOHHUHTa», Tpe6OBaHUAM
KoHBeHIMN abCTpaKTHO, HO, CKOpee, He SIBJISIOCH JIN
MIpUMEHEHHE 3TOT'0 KPUTEPUS B JAaHHOM KOHKPETHOM
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Jieie HeCcOOITIIEHUEM MPOIECCYATbHBIX 0053aTebCTB
no cratbe 2 KOHBEHIINHU, TO €CTh MPOUTHOPUPOBATIO
Ju 3TU obs3aTenbcTBa pelieHre CPS Bo3gepKaThCs
OT BO30YXK/IeHUS YTOJIOBHOTO /iejia B OTHONIEHUH JIUII,
y4acTBOBABIINX B OllepaLliH.

10. ITocTtanosnenue Bonbiroii ITanatsr EBpomneii-
ckoro Cyza mpuemyeT pa3syMHOCTb KPUTepUs, U3JI0-
YKEHHOT'0 B IIocTaHOBNIeHNU OT/eneHus KOpoaeBCKon
CKaMbu BBICOKOTO cyZa AHIVIMM U Y3Jbca MO JAeny
«KopoJsieBa MpoTUB AUpeKTOpa MyOIMYHBIX TIpecie-
Jl0BaHUi, 1o 3aaBieHuto MaHHUHTa», HO bosbias
[TamaTa EBpomnetickoro Cyza 1o CcylecTBy yYuUThIBa-
€T €ro WCIO0Jb30BaHNE B OTHOLICHUU [BYX CIEIU-
aJINCTOB 10 IPUMEHEHUNI0 OTHECTPEIbHOTO OPYKHUS
(corpyauukos nonuiuu Yapau 2 u Yapau 12), KoTo-
pble 3acTtpenunu e MeHe3eca. OfHaKO OTBETCTBEH-
HOCTb 3TUX JBYX COTPYZHUKOB IIOJUIMU HE ABIAETCS
€/JMHCTBEHHBIM WJIU JaXe OCHOBHBIM BOIIPOCOM IIO
ZleNy, KOTOPBIM OTHOCUTCA K 06S3aHHOCTSAM BCEX JIUII,
Y4acTBOBABUIMX B ONlepalluy MOJUINHU, U K HEOCTaT-
KaM B ee IUVIAHUPOBAHUU U NpoBeZieHUU. Jaxe mpu-
3HaBas, YTO CYI[ECTBYET CyOHEKTUBHOE BOCIIPUATHE
Ccepbe3HOHN OMacHOCTH, 0OOCHOBHIBAIOIIEE UCKPEH-
Hee ybexkeHue B CUTyal[iy 3aKOHHOM HeoOX0MMOiH
00OPOHBI CO CTOPOHHI /IBYX CIEINATHCTOB IO PUMe-
HEHUIO OTHECTPEIbHOT'0 OPYXKUA, OCHOBHBIM OCTaeT-
cs1 BOMPOC 06 OTBETCTBEHHOCTH /IPYTUX YIACTHUKOB
ollepanuy: BUIOCH JIU POKOBOE CyO'BEKTUBHOE BOC-
MIpUATHE CIIELIMATUCTOB 10 IPUMeHEHHUI0 OTHEeCTpeb-
HOTO OPYXHS Pe3yJbTaTOM MPEeABIAYIIUX AeHCTBUH
wiu 6e3ZeCTBUA APYTUX JHI[ U OIMHUOOYHBIX WU
HEeCOBEPIIEHHBIX UHCTPYKI[UMN, KOTOPble OHU IIOJY-
YUK B pe3yJIbTaTe IUIOXOH paboTH B XO/le CEPbE3HOTO
WHIIUIEHTa, B KOTOPOM Ha KOHY OBUIM YeJIOBEYeCKUe
)XM3HU U B KOTOPOM CIlellMaJuCcTaM IO IIpuMeHe-
HUIO OTHECTPETFHOTO OPY)KHS Ha MHCTPYKTaXKe OBLIO
€ caMoro Hayajia CKa3aHo, YTO «MOXHO Oy/ieT Tpous-
BECTU KPUTHYECKUH BhICTpen» (cM. § 26 HacTOsIIEero
[TocTaHOBIEHUS).

11. IIpu Takux 06CTOATENbCTBA C yYaCTHEM Hec-
KOJIBKUX CYOBEKTOB U aKIMH Ha Pa3HBIX YPOBHSX, Upe-
BaTBIX 3HAUUTEIbHBIM PUCKOM /I YeJIOBEUeCKUX KU3-
Hell 1 BEIBOZJaMU O cepbe3HBbIX HeZoCTaTKaX, MOJHOe
pacciieZioBaHue 0 BOIIPOCY O BO3MOXKHOM IepcoHab-
HOU OTBETCTBEHHOCTHU 3a 3TU HEeJJOCTaTKU He JOKHO
OBUTO OBI MCKIIIOYATHCS HA OCHOBAHUU MPEAIIONOKH-
TeJbHOTO KPUTePUs, IPUMEHUMOTI'0 TOJBKO K OIlpefie-
JIEHHBIM acIieKTaM IoJMUIleicKoi omeparuu. Ha mpak-
THUKE OTCYTCTBHE ITOJOOHOTO Pacc/ie0BaHUsA CO BCEMU
COOTBETCTBYIOUIMMU rapaHTHUAMU COCTA3aTEeIbHOCTU
Y MyOIMYHOCTH NMPOU3BOACTBA GpAaKTHUIECKU MPEZO-
CTaBJsAeT UMMYHUTET OT YTOJIOBHOTO IIpecieloBaHUs
JIMLIaM, OTBETCTBEHHBIM 32 Cepbe3Hble U IIPU3HAHHBIE
omMOKY, pUBeIINe K THOenu e MeHeseca.



HpaBa " OI'paHHUYC€HHUE OTBETCTBEHHOCTH

DJIeKTPOHHOE TTeproguueckoe uszanue «[Ipereaentsl EBponetickoro Cyza 1mo
IpaBaM yejoBeKa» (cBUAeTenbCTBO 0 peructpauuu IJI N2 ®C 77 — 58098) spisd-
€TCS CPeJICTBOM MacCOBOM MHPOpPMAIIMM B COOTBETCTBUH C 3aKOHOM Poccuiickoi
Degepanuu ot 27.12.1991 N2 2124-1 «O cpeacTBax MaccoBoi MHQpOpMAIUU»
Y TIpeAiHa3HaveHo /A obecrevyeHus JOCTyma K uHOpMaluu O AeITeNbHOCTH
EBpomnetickoro Cyza o mpaBam 4desioBeka u CoBeTa EBpoOIIHL.

VicknrounTenbHBIE IIpaBa Ha JUTepaTypHBIe IIPOU3BE/IeHUA U NepPeBOAH,
ony6JIMKOBaHHbIE B 3JIeKTPOHHOM IIepUOAUYEeCKOM U3ZIaHUM, IpHUHAZAJIeXaT
OO0 «PasBuTHe IIPaBOBLIX CUCTEM>.

© 000 «Pa3BuTtue IpaBOBBIX CUCTeM», 2017

Vcmonb3oBaHue MaTepUaaoB 3JeKTPOHHOTO NepUOAUYECKOro U3JaHUA
«IIpenenents! EBpomnetickoro Cyza 1o mpaBaM 4eIoBeKa» BO3MOXKHO TOJBKO C IIUCh-
MEHHOT'0 pa3pelleHys IpaBoobIaaTess.

EZAnHCTBEHHO ayTeHTUYHBIMU TeKCTaMU IIOCTaHOBJIeHUH u pemteHu# EBpo-
neiickoro Cyza 1o IpaBaM 4esioBeKa, OIyOJIUKOBAaHHBIX B U3/JAHUH, ABIAIOTCA TEK-
CTHI Ha QPaHIy3CKOM U aHIVINHACKOM f3bIKaX. [lepeBOJbI HAa PyCCKUM A3BIK HE HOCAT
oduIMaIBPHOrO XapakTepa 1 He 06a3biBatoT CoBeT EBPOIIBI U1 €ro OpraHel, a paBHO
EBpomnetickuii Cyz 1o nmpaBaM yesoBeKa.
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